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PREFACE 


This work has been written with the double object of presenting a 
comprehensive view of the main principles of imputability, and of 
furnishing a practical guide to the statute and case law in which those 
principles have been applied. 

The main divisions of the subject and arrangement of the chapters 
are shown in the usual manner, and also in tabular form on the page 
immediately preceding the commencement of Chapter L ; and, for 
convenience of reference on practical points, Tables of Abbreviations, 
Statutes, Oases and Contents, and a General Index (at the end of the 
book), have been added. 

I have attempted in Chapter II., and the sections of Chapter X. 
dealing with Innocent Agency ” and Eesponsibility for Servants’ 
Acts,” to classify the numerous decisions upon Ignorance of Fact, and 
upon the application to criminal law of the doctrine Respondeat superior. 

In 'Chapter V., and the part of Chapter X. dealing with Lack of 
Self-Control,” I have endeavoured to expound the doctrines of law 
and rules of procedure concerning madness in its relation to crime, and 
to collect all the decided cases of importance on that subject. 

My thanks are due to the Incorporated Council of Law Eeporting 
for their kind permission to use the ‘‘ Law Eeports,” and also to Messrs. 
Stevens and Haynes for similar permission in respect of the “ Criminal 
Appeal Eeports,” edited by Mr. Herman Cohen. Both series have been 
freely and extensively used, and in many cases copious extracts have 
been taken from the judgments therein reported. Quotations have 
also been made from various other series of reports, ancient and modern, 
and from professional and other treatises, references to the works used 
being given in each case, and explained or amplified in the List of 
Abbreviations at the beginning of the book. 


Wallinoton, Surbey. 
2nd November, 1914. 


D. A, S. 
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MENS EEA. 


CHAPTER I. 

GENEKAL PEINCIPLES. 

(1) Intentionality. 

, “ Intention meets us at every step, in every department of juris- 
prudence ’’ (a) ; and if it can be said to be more prominent or important 
in one branch of jurisprudence than in another it is so in criminal law ; 
for “ there is nothing either good or bad, but thinking makes it so.” 

Criminal law bears, more obviously than other branches of the 
corpus juris, the character of a command addressed by the Sovereign 
to the subject ; for in every indictment, whether alleging an act contrary 
to statute law or merelycharging an offence against the peace, the express 
or implied command of the Sovereign is distinctly stated to have been 
contravened. With no less prominence is it invariably alleged that 
the command has been disobeyed by some form of culpable intention, 
feloniously, maliciously or otherwise wrongfully, according to the nature 
of the particular crime. 

The first step in the present inquiry must therefore be to ascertain 
clearly the meaning oithe intention as applied to conduct generally, 
and in particular as relative to the acts and omissions which it is the 
object of criminal law to prohibit or enjoin. 

Acts may be simple or complex. A simple act may best be defined 
as a voluntary movement of the body (6), for a moment’s thought 
suffices to show that the active life of every one of us consists, from 
birth to death, merely of a series of corporal movements (broken by 
intervals of passivity), inextricably mixed up with the consequences 
thereof, influenced by, and on their part influencing, the course of 
events happening around us. 


(a) Aust., Lect. 18, p. 411. 

(h) Aust., p. 36a; -St. Hist., 11., 99. 
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It is impossible for buman iatelligence to trace all, or even approxi- 
mately all, tbe consequences of (or events wMcb flow from) any simple 
act. Tbe law therefore concerns itself with a simple act, as such, 
only when it has a direct and obvious consequence or an intrinsic impor- 
tance, apart from other acts which may precede or follow it. 

A complex act may be defined as a series (or several series) of simple 
acts and their consequences, artificially considered as grouped together, 
and as separate from all other acts and events. Those facts and events 
which, though not forming part of a complex act, are connected with 
it and afiect its character or tendency, are usually referred to as its 
circumstances. 

Criminal law is mainly concerned with the prohibition of various 
complex acts, although it may occasionally prohibit a simple act, or 
may, in some few cases, directly enjoin either a simple or a complex 
act. 

An act of murder is in some cases a simple act, but is more often 
complex. An instance of the former would be a sudden stab or mortal 
blow. An example of the latter would be a murder by poisoning, the 
simple acts constituting it being separated perhaps by long intervals 
of time, each of them being followed by its appropriate consequences, 
and the whole complex act resulting in the fatal consequence which 
gives to it its legal importance or character. 

It is often a matter of doubt or debate whether a particular act 
does or does not form part of the res gestce, or the complex act charged 
against a prisoner (c). • 

The classification of simple acts as reflex, instinctive, habitual, 
automatic, etc. (d), is of more interest to the medical than to the legal 
practitioner, it being seldom necessary to analyse for judicial purposes 
each of the various simple acts whereof a complex act is composed. 

Acts, whether simple or complex, may be prohibited (and therefore 
of legal importance) either as involving certain consequences, or apart 
from and independently of their consequences. 


(c) Vide JS, V. (Tovmley, L. R. 1 0. C. R. 315 (1871) ; E. v Foley, L. R. (Tr.), 
1889, C. L. 299, Ken, S. 0. 241. 

(d) Vide Mercier, Or. Resp., 21 et aeq. 
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The simple act of one man striking another is of importance under the 
law prohibiting assault and battery, apart altogether from its actual 
or probable consequences. Under the law of homicide it is of impor- 
tance only in the event of its involving the consequence of the victim’s 
death. 

So, in the case of complex acts : a murder by poisoning is a complex 
act deriving its importance solely from the fatal consequence involved ; 
whereas a bigamy is a complex act of intrinsic importance, rendering 
the bigamist liable to the penal sanction ipso facto, as soon as it is com 
plete, apart altogether from its consequences. 

Now, in the case of an act considered without regard to its actual or 
possible consequences, intention consists solely of advertence, t.e., 
cognizance of the material circumstances, or facts surrounding the act 
and giving to it its legal character and importance. In the case, 
however, of an act considered as connected with a particular conse- 
quence, intention comprises not only advertence to circumstances 
already in existence, but also advertence to the consequence in question 
as a possible consequence, coupled with expectation of that consequence 
as a probable one. 

Thus, a man commits bigamy if, when he undergoes the ceremony 
of marriage, he knows that he has a wife still living ; he commits 
wilful perjury if, when he swears falsely, he knows that his statements 
are untrue. In either case his guilt does not depend upon any conse- 
quence of his crime, nor does his guilty intention depend upon any 
expectation by him of a particular consequence. But a man does 
not commit wilful nfurder by killing another, unless he not only knew 
the material circumstances of what he was doing at the time, but also 
expected death would ensue. Here, as the consummation of the 
crime depends upon a fatal consequence, so the guilty intention must 
go beyond mere knowledge of existing facts, and must include expecta ■ 
tion of that fatal consequence. 

It is often said (e) that a man does or does not intend a consequence, 
when all that is meant is that he does or does not desire it. This is a 
wrong use of the word intention, though intention and desire do in 


(e) Vide, e.g,, Mercie?, Os. Eesp., 45, 52. 

1—2 
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fact correspond, or accompany each other, in the vast majority of 
cases. 

Motive, or the desire prompting a man’s conduct (/), is often of the 
utmost importance by way of evidence in proving the existence of 
intention, but the two things are none the less distinct (g). 

If A. mnrdeioTisly shoot at C., knowing that in the way to him the 
bullet may Mil or wound B., who is standing in the line of fire : here, 

A. both intends and desires the death of 0., which forms the motive of 
the act, but he intends the death or wounding of B. without desiring 
it, that being a concomitant to the happening of which he is at the most 
indifferent (h). 

It cannot truly be said that A. desires it as a means to the death of* 
C., because A. may well prefer that B. should live, and in fact neither 
Ms death nor the fact of his being in the line of fire is of the slightest 
assistance in the killing of C. ; both are rather a hindrance than other- 
wise, Yet the harm to B. is intended even more fully than C.’s death, 
which is more remotely expected, because the bullet may be stopped 
by B.’s body, or diverted from its course, and so not reach C. who is 
further away. 

In cases of this kind Bentham calls the intention by A. to kill or 
wound B. an oblique or indirect intention (^), but the term is inexact. 
It might perhaps be said that there is an indirect desire to kill or hurt 

B. , not as an end, nor as a means to the death of 0., but as a necessary 
concomitant. Even that, however, would be a stmin on language ; 
for A. does not truly desire a consequence to which he is indifferent 
and from which he may even be averse. In such a case intention and 
desire do not cover the same ground. The desire to kill C. is the motive 
of the act, and concurs with intention so far as regards the death of 

C. , but as regards the death or wounding of B., that particular conse- 
quence is intended without being desired. 

An omission is not, like an act, a real event, but is merely an artificial 
conception, consisting of the negation of a particular act. It has been 


if) Of. Aust., pp. 160-2 ; Clark, Anal., 72. 
{g) R V. Wdeh, 1 Q. B. D, 23 (1875). 

(h) Cf. Clark, Anal., 97 n., 98. 

(i) Morals and Legislation, Chap. 8. 
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paradoxically asserted {h) tliat “ wilfully to refrain from acting is to 
act/’ but that statement, like most paradoxes, is repugnant to common 
sense. 

An omission may be due to passivity, or to acts inconsistent witli 
tbe act omitted. Cases of tbe former kind, wMcb are few and almost 
negligible, may be called passive omissions. Cases where an omission 
is due to inconsistent action are frequent in occurrence, and are 
divisible into -two classes, according as tbe inconsistent acts committed 
are prior to or coincident with tbe omission. In tbe former case, 
tbe omission is nothing more or less than a consequence of tbe acts 
preceding it. 

This distinction is of importance in tbe consideration of any question 
as to whether an omission is intended or not. If tbe omission be entirely 
attributable to present inconsistent action, or to mere passivity, inten- 
tion consists of advertence alone, tbe omission being intentional if tbe 
person adverts to tbe act omitted and does some other act in lieu 
thereof, or remains passive. If, however, as would usually be tbe case, 
tbe omission be due to prior inconsistent action, tbe omission being 
merely a consequence of what has already been done, intention 
consists of advertence coupled with expectation, as in tbe case of 
any other consequence of an act done. 

Up to this point, intention with regard to consequences has been 
considered only so far as there may be, on tbe one band, advertence 
coupled with full expectation, and, on tbe other band, complete in- 
advertence, Between these two states of mind, however, lie various 
intermediate degrees of intention, such as temerity, recklessness, 
rashness, foolhardiness, carelessness, negligence and tbe like, all of 
which are so many forms of what may be denominated intentionalityy 
or intention considered as subject to modification. 

Few events depending upon human action can be said to be fully 
expected, as inevitably following a particular act. Tbe most deter- 
mined blow may be parried : tbe most carefully planned suicide may 
fail. Full intention must therefore be understood as consisting merely 
oFadvertence coupled with a high degree of expectation (Z), 


{h) Mercier, Cr. Keep., 28. 

(?) Of. Clark, Anal., 46 ; E, y. Frobert, 2 East, P, G. 1030 (1800), 
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latention, wherever it involves the element of expectation, is subject 
to modification by an infinite number of degrees, according to the 
knowledge and temperament of the individual, the gravity or triviality 
of the act, and the nature and bearing of innumerable matters affecting 
an act and the person performing it. But all forms of true inten- 
tionality, whether concerned with acts or with omissions, may be 
regarded as falling under three classes : full intention, imperfect 
intention (or uncertainty), and inadvertence. 

Bull intention is usually signified, in English law, by the word intent (m). 
It may or may not be the outcome of premeditation, or advertence to 
the consequence during some period prior to the performance of the 
act. Premeditation or its absence is no criterion as to the existence of 
full intention, except to this extent, that where it is proved it will 
usually involve not only a strong desire of the natural consequence of 
the act, but also intention thereof in a high degree. “ Sudden tempta- 
tion ” or “ want of deliberation ” are therefore no excuses for crime, 
though they ought to be taken into consideration in the passing of 
sentence (w). 

Imperfect intention, or uncertainty, includes all intermediate states 
of mind between full intention and sheer inadvertence. The line of 
division between full intent and imperfect intention corresponds with 
the line between probability and improbability, as appearing to the 
person acting. The uncertainty may be inherent to the consequence, 
or may arise from insanity, partial ignorance, carelessness, or any other 
defective condition or operation of the mind. 

Inadvertence admits of no modification, because advertence can 
but exist or not exist at the time when an act is committed or an omission 
takes place. Like imperfect intention, however, inadvertence may be 
due to a multiplicity of causes, such as insanity, total ignorance of 
essential facts, infancy, inexperience, or sheer thoughtlessness. 

(2) Culpability. 

“ All crimes have their conception in a corrupt intent, and their 
consummation and issuing in some particular fact ” (o). 

(m) Vide B. v. Nattrass, et of. B. v. Harris and, AthinSy 95 0, B. Sesa. Prs. 520^ 
523, per Hawkins, J. (1882). 

(n) B, V. WMSy 8 Or. A. R. 3 (1912). 

(o) Bac. Max., Reg. 15, 
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la otter words, tte guilt of m act ctarged against a prisoner must 
always depend upon two conditions— (1) that the act in question was 
proHbited by law, and (2) that, when be did the act, the prisoner 
knew, or ought to have known, that it was witMn such prohibition. 

These two conditions may be called the condition of illegality {actus 
reus) and the condition of culpable intentionality (mens tea), 

(1) The former condition is self-evident, for legal culpability must 
obviously depend upon legal prohibition. 

The law might conceivably attach the penal sanction to all such con- 
duct as might be prohibited by a specified code of theology, or to any 
•behaviour that might incur the general reprobation of all respectable 
people. But everybody knows that the law does no such thing {jp), 
and that whatever confusions there may have been, between positive 
law, religion and morality, in other countries or in other times, the 
criminal law of England at the present day is confined to the enjoining 
or prohibiting certain acts specified by the law itself, and not left to 
be gathered from the doctrines or theories of religious and secular 
philosophy. 

The condition of illegality requires the performance of some act 
which the law has prohibited, or the omission of some act which it 
has enjoined ; and there is, therefore, no necessity in the present place 
to inquire into the significance of intention or guilt apart from 
conduct. 

A wicked intention entertained, or resolution formed, to commit 
a crime in the future, so long as it remains unembodied in outward 
action, has no legal importance, and need not concern the lawyer (g), 
even if expressed to others (r). 

The question upon what ethical grounds the sanction of criminal law 
rests, or what should be regarded as the proper justification of punish- 

(p) Except, perhaps, in the peculiar case of conspiracy to do an outrageous and 
immoral act : E. v. Lord Qrey, 9 St. Tr. 127 j B. v. Orbdl, 6 Mod. 42 ; Gregory 
V. Duhe of Brunswick, 6 M. & G. 205. 

{g) Aust., Lect. 21 ; Kenny, OutL, pp. 37-8 ; JK. v. Higgins, 2 East, 5 (1801), 
per Le Blanc, J. ; cL R, v. WiUy, 2 Ben. 37 (1860), per Platt and Parke, BB. (as 
to receiving stolen goods). 

(f) E. T. Landow, 29 T. L R. 375 (1913), 
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ment, has been the subject of much learned discussion, but there can 
hardly be room for doubt on such a point in the mind of a lawyer (s). 

That the chief and only universal purpose of punishment is prevention, 
or in other words that the criminal sanction is inflicted chiefly as a 
deterrent (^), was the recognised doctrine as early as the fifteenth 
century (w), and must be regarded as little more than a truism, if we 
accept Austin’s definition of law. 

The law, while punishing a criminal, may often satisfy a tacit demand 
by aggrieved persons and scandalised citizens for the retributive treat- 
ment of oflenders; and no doubt it is true that there is imbedded in 
the hearts of all right-minded members of the community a sense of 
justice which cries out for such treatment (cc) ; and on the other hand, 
offenders are now rarely punished without some regard being had or 
consideration given to the possibility of their reformation ; but these 
are at the most matters of philosophical rather than of legal impor- 
tance (y). 

Prevention is better than cure, and the main object of the criminal 
law is to prevent or discourage mischievous conduct. It effects that 
end by operating upon the motives of persons subject to it ; and the 
criminal sanction is nothing more or less than the conditional pain or 
evil supplying, by anticipation, that motive without which the law 
would be utterly ineffective (z ) — “ ut pwna ad paucos, metus iid omnes 
perveniat ” {a). 

In an early stage of the growth of law retribution was possibly a 
principal object of criminal justice (h), but it has become of less and less 
importance as the law has been developed, and^^n the other hand 
determent has become of more pressing necessity as the organisation 
of society has grown more complicated and artificial. 

Under the criminal law now in force determent is the one decisive 
factor in the definition of crime and imputability, although the retri- 


{«) Vide Holmes, Lect. 2, pp. 40 et seq. 

(t) Salmond, pp. 75 — 83 ; Clark, Anal, Chap. 1. 

(u) Y. B. 3 Hen, 7, f. 1, Hil. pi 4 (Ken. S. 0., 41). 

(x) Lilly, Chap. 7 ; cf. Mercier, Or. Besp., Chap. 1 and p. 20, 
{y) Cf. Kenny, Outl, Chap. 2 ; McConnell, Tart 1 
(z) Vide Oppenh., 129, 161, 180. 

(а) 3 List., 6. 

(б) Cf. Mercier, ub, mp., contra. 
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butive or reformative treatment of an ofiender may frequently be con- 
sidered as a matter of importance after conviction (c). 

(2) The second condition of legal gidlt, viz., tbe condition of culpable 
intentionality, may be said to be tbe fundamental doctrine of impu- 
tabiiity, and requires more detailed consideration. 

In tbe first place it is to be observed that an immoral (as distinct 
from an illegal) intention cannot suffice to constitute criminal 
liabibty (d). 

Some doubt seems (e) to have been thrown upon this obvious truth 
by Wills, J., in E, v. Tolson (/). While stating his reasons for finding 
.that there was no mens rea in that case, the learned judge went some- 
what out of his way to concede the possibility, in some cases, of guilty 
intention consisting merely of an intention “ to do a thing wrong in 
itself and apart from positive law ” (g). This may, however, be dis- 
regarded as obiter dictum ; and in no decided case is any real authority 
to be found for the idea that moral guilt can suffice, without legal guilt, 
to constitute criminality. 

On the other hand, if a man is guilty of an intention to contravene 
the law, he cannot plead as an excuse that his conduct was prompted 
by an ulterior intention or desire to secure an end, or advance an object, 
to which no legal challenge could be opposed. 

This is the plain meaning of the familiar saying that innocence of 
motive is no excuse for crime — a doctrine established beyond all dispute 
in iJ. V. Hichlin {h), where a man, actuated by religious zeal, sold 
obscene pamphlets io the public. An order for seizure, made by the 
justices {i)j and quashed by the Recorder subject to a case stated upon 
the point of law, was upheld on appeal, upon the ground that the sale 


(c) Vide Renny, Outl., Chap. 32. 

(d) Vide, as to maintenance, Fischer v. Kamala Naicker, 8 Moo. Ind. App. 187, 
per Sir^John Coleridge ; appr. British Cash Conveyors, Ltd. v. Lamson Store Co,, 
Ltd., 1908, 1 K. B. 1014, per Buckley, J. ; sed vide Bradlaugh r, Newdegate, 11 
Q. B. B. 10, per Lord Coleridge, C.J. 

(fi) Kenny, OutL, 41-2. 

if) 23 Q. B. B. 168 (1888). 

(g) At p. 172 ; cl B. v. Prince, 2 C. C. R. 164 (1875), per Blackburn, B., at 
pp. 176—177. 

(h) L. R. 3 Q. B. 360 (1868). 

(t) Under the Obscene Publications Act, 1867 (20 & 21 Viot. o. 83, s. 1). 
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of the pamphlets, even, for the object stated, constituted a misdemeanour. 
Cockbuxn, C J., said : — 

‘‘ We must take it, upon the finding of the Eecorder, that . . . the 
motive of the appellant in distributing this publication . . . was 
honestly and hona fide to expose the errors and practices of the Roman 
Catholic Church in the matter of confession ; and upon that ground of 
motive the Recorder thought an indictment could not have been sus- 
tained, inasmuch as to the maintenance of the indictment it would have 
been necessary that the intention should be alleged and proved (fe), 
namely, that of corrupting the public mind by the obscene matter in 
question. In that respect, I differ from the Recorder. I think that if 
there be an infraction of the law the intention to break the law must be 
inferred, and the criminal character of the publication is not affected 
or qualified by there being some ulterior object in view (which is the 
immediate and primary object of the parties) of a different and of an 
honest character. . . . The question then presents itself in this simple 
form : may you commit an offence against the law, in order that you 
may thereby effect some ulterior object wliich you have in view, which 
may be an honest and even a laudable one ? My answer is, emphatically 
No. I think the old sound and honest maxim, that you shall not do 
evil that good may come, is applicable in law as well as in morals (Z). 

The law, then, is concerned to investigate a man’s state of mind 
only in relation to the legal character of his acts, not in relation to their 
ethical or moral character. Conduct may be blameworthy according 
to moral principles, and innocent in the view of the law ; or it may be 
flagrantly illegal, and at the same time morally innocent or even 
heroic. The question of moral blameworthiness is outside the range of 
discussion, arising as it does out of an entirely different code of obliga- 
tions, to which the legal sanction (fortunately for many of us) does not 
attach (m). 

But though moral blameworthiness is not, legal blameworthiness 
undoubtedly is, essential to the commission of a crime ; or, in other 
words, legal guilt always involves some form of knowledge upon which 
the sanction of the criminal law can operate, or by means of which it 
can exert an influence. A crime can be committed only where a 


(^) Of. B, V. Woodfall, 20 St, Tr. 895 (1770), per Lord Mansfield, at col. 919. 

(l) At pp, 370-2 ; of, B, v. Downes, 1 Q. B. B. 26 ; B, v. Senior, 1899, 1 Q, B 
283 {post, Ckap. 8) ; B, v. Booth, 12 Cox, 231. 

(m) Holmes, 49—61, 76-6. 
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person, disobejing the law by act or omission, either knows that his 
conduct is in contravention of the law, or would .have known that 
fact if he had given to his conduct, and to the circumstances, that 
degree of attention which the law requires, and which he is capable 
of giving. 

Here arises the importance of the distinction, which has already been 
pointed out (w), between intention consisting of advertence alone and 
intention consisting of advertence coupled with expectation. As 
regards culpable intentionality, acts prohibited by the criminal law 
are primarily divisible into two classes : those which are consummate 
crimes without any dependence upon their actual or probable conse- 
quences, and those which are criminal only in the event of their actually 
or probably involving certain specified consequences. 

In crimes of the former class the element of intention consists of 
nothing more than advertence, and comprises such knowledge of the 
circumstances as sujBices for the offender to subsume his offence under 
the law. In such crimes there can be no imperfect intention, the only 
possible alternatives being full intention (i.e., advertence or knowledge) 
and absence of intention (i.e., inadvertence or ignorance). 

As regards crimes of the latter class, the element of futurity enters 
into the case, and intention consists not only of advertence to existing 
circumstances and the subsuming the same under the law, but also 
of advertence to the particular consequence contemplated by the law 
in question, and some degree of actual or imputed expectation thereof. 
This, then, is the field covered by the various forms of imperfect 
intention, all of which are characterised by the absence of full expecta- 
tion of a specified consequence. 

Tarious forms of imperfect intention (or cul^a) are denoted by such 
colloquial terms as Jieedlessness, rashness, carelessness, recklessness, 
temerity, and thoughtlessness, some of them implying a greater measure 
of opprobrium and others a more liberal allowance of excuse, but all 
being sharply distinguished from full intention (or dolus malus). The 
best phrase to denote them all is active negligence. 

(3) Quasi-Crime. 

If the law were in all, or in numerous cases, to inquire into the 
precise amount of knowledge or degree of expectation entertained by 


(n)^ Supra, “ Intentionality.” 
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persons amenable to its jurisdiction, it would be attempting a task 
impossible of human performance. Yet the actual guilt or innocence of 
a man, in foro conscientiw, depends directly upon Ms intention, or in 
other words upon the actual knowledge and degree of expectation in 
his mind ; and any system of law would command scant respect that 
openly refused to regard so important an element of conduct. 

Confronted with this dilemma, the law has recourse to a system of 
compromise, embodied in a series of presumptions (o), such as the 
presumption that a man intends the natural consequences of his own 
acts ; that every sane man knows the law ; that a man is sane until 
the contrary is proved ; and that a woman under coverture, when 
committing a larceny in her husband’s presence, acts under his coercion. 

Some of these presumptions are conclusive ; others are rebuttable ; 
but one observation applies to all of them, viz., that they are so many 
devices, sometimes amounting to legal fictions, used for the purpose 
of avoiding inquiry into matters of subtlety beyond the cognizance of 
judge and jury. 

When one of the presumptions above referred to is applied in the 
consideration of a question of imputability, the result may well be to 
render liable to conviction and punishment a man who has been, in 
reality, innocent of any intention to break the law. In such a case, 
although no actual crime has been committed, the law inflicts a pain or 
penalty in an arbitrary manner, as if there had been a crime, imputing 
guilt where in fact there is no guilt. 

Such cases are altogether exceptional, and it can seldom be demon- 
strated that a man properly convicted has been perfectly innocent, in 
the sense of having entertained no particle or scintilla of legal blame- 
worthiness. 

Where any such case is found to occur, it must always be attributable 
either to a legal presumption, grounded upon general impracticability 
of proof, and existing at common law, or else to some extraordinary 
provision of statute law, creating, in efiect, what may be called a 
quasi-crime. 

It is a familiar doctrine that an Act of Parliament can do anything. 
The law recognises no limits to its power, but such limits exist in fact. 
Even an Act of Parliament cannot make a man really guilty of a 


(o) Taylor, Ev., VoL I,, Chan. 5. 
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particular offence, wlien lie is in fact innocent of any degree of intention 
to break tke law. 

But an Act of Parliament can reqnire all Courts and all persons to 
treat suck an individual in ail respects as if ke were guilty, kowever 
innocent ke may be in reality. Tkis is precisely wkat certain modern 
statutes kave done, witk tke result tkat, in connection witk certain 
prokibitions, as to adulteration of food, sale of liquors and a few otker 
matters, innocent people are occasionally convicted ” in a criminal 
court in tke same manner, and witk tke like consequences, as if tkey 
were guilty of tke specified crimes ckarged against tkem. 

In all suck cases tke justification of tke arbitrary interference witk 
liberty is precisely similar to tke justification of all tke common law 
presumptions above referred to, viz., tke difficulty wkick would ensue, 
or wkick it kas been tkougkt would ensue, in enforcing tke statutory 
provisions in question, if tke existence or absence of culpable inten- 
tionality were inquired into. 

(4) Mens Rea. 

Tke maxim familiar to English lawyers, tkat there can be no crime 
without a guilty mind (p), amounts, when properly used, to no more 
and no less than tkat all crime is characterised by, and necessarily 
involves, some form of culpable intentionality. In otker words, it 

means no more than tkat tke definition of all or nearly all crimes 
contains not only an outward and visible element, but a mental element, 
varying according to tke different nature of different crimes ” (g^). 

Tkis maxim was somewhat severely criticised by Stephen, J., in R. 
V. Tolson : — 

“ Though tkis phrase {non est reus nisi mens sit rea) is in common use, 
I think it most unfortunate, and not only likely to mislead, but actually 
misleading, on tke following grounds. It naturally suggests that? 
apart from all particular definitions of crimes, suck a thing exists as a 
mem rea or guilty mind, wkick is always expressly or by implication 
involved in every definition. Tkis is obviously not tke case, for tke 
mental elements of different crimes differ widely. Mens rea means in 
tke case of murder malice aforethought, in tke case of theft an intent to 
steal, in tke case of rape an intent to kave forcible connection witk a 
woman without her consent, and in tke case of receiving stolen goods 
knowledge tkat tke goods are stolen. In some cases it denotes mere 

(p) 3 Inst. 6. 

Iq) St. Hist., V, 2, p. 94. 

m 
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iaattention. For inatanoe, in tlie case of manslangliter by negligence it 
may mean forgetting to notice a signal. It appears confusing to call so 
many dissimilar states of mind by one name. It seems contradictory 
indeed to describe a mere absence of mind as a mens rea or guilty mind. 
Tbe expression again is likely to and often does mislead. To an un- 
legal mind, it suggests that by the law of England no act is a crime which 
is done from laudable motives, in other words that immorality is essential 
to crime. It wiU I think be found that much of the discussion of the 
law of libel in SMpley^s Case (r) proceeds upon a more or less distinct 
belief to this e:ffeot. . . . Like most Latin maxims, the maxim on mens 
rea appears to me to be too short and antithetical to be of much practical 
value. It is indeed more like the title of a treatise than a practical rule. 
I have tried to ascertain its origin, but have not succeeded in doing so. 
. , . The earliest case of its use which I have found is in the Leges 
Henrici Primi (s), in which it is said : Si quis per coaccionem ahjurare 
oagatur quod per multos annos quiete tenuerit, non in jurante sed in 
oagente perjuriam erit, Beum non faeit nisi mens rea, . . . The principle 
involved appears to me, when fully considered, to amount to no more 
than this. The full definition of every crime contains expressly or by 
implication a proposition as to a state of mind. Therefore, if the 
mental element of any conduct alleged to be a crime is proved to have 
been absent in any given case, the crime as defined is not committed 
or, again, if a crime is fully defined, nothing amounts to that crime which 
does not satisfy that definition ” (^). 

One hardly seeks in a Latin saw the complete exposition of a complex 
legal theory ; but the wide use of the maxim in our trials for centuries 
past has at any rate had the good result of familiarising English lawyers 
with the principle embodied in it, though that principle may be compre- 
^ bended by unthinkiag people only in a vague and^shadowy manner. 

There is no real contradiction in describing a mere absence of mind 
as a mens rea or guilty mind. “ Absence of mind ’’ is a colloquial 
phrase for inattention, and a mind which is guilty of inattention, by 
not thinking of a particular matter when it ought, may well be described 
as a guilty mind, or a mind at fault. 

Nor is it really confusing to call so many dissimilar states of mind 
by one name.” On the contrary, the chief merit of this maxim is 
that it denotes concisely the common characteristic of the various states 
of mind falling within its scope, viz., that they are all blameworthy 


(f) 21 St. Tr. 847. 

(s) V. 28. 

(t) Per Stephen, J., B, v. ToUon, 23 Q. B. B. 185-7. 
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forms of intentionality, consisting either of intent to break the law, or of 
inattention to a matter where the law requires attention thereto. 

Stephen, J.’s, criticism lacks that precision which usually characterised 
his judgments and writings. Instead of saying that mens rea meayis, 
in the case of murder, malice aforethought, in the case of theft an 
intention to steai, and so forth, it would have been more correct to 
say that it includes those states of mind respectively, as being comprised 
in a general intention to break the laws which prohibit the criminal acts 
in question. 

If that general intention be analysed, it will be found in all cases 
to involve, first a knowledge of the facts essential to the crime, secondly 
an actual or presumed knowledge of the law, and thirdly a subsuming, 
or ranging, of those facts under that law, or the possibility of that 
process, given due attention. 

The extreme limit of mens rea in the direction of veniality may be 
defined by reference to the judgments of the majority of judges in 
E. V. Prince (u), from which it seems to follow that mens rea cannot 
be rigidly identified with a criminal intent, as Brett, J., wished more 
logically to identify it, but may consist, in cases involving mistake of 
fact, merely of an intention to do a wrongful or tortious act, short of 
a crime (x). 

This doctrine was clearly laid down by Denman, J., who said that a 
man who does an act which he knows to be illegal in the sense of 
amounting to a tort or civil wrong, but which he does not know to be 
(in the circumstance of the case) criminal, “ cannot set up a legal 
defence by merely proving that he thought he was committing a 
different kind of wrong from that which in fact he was committing.” 

A fortiori^ a man may commit one crime when intending to commit, 
not that crime, but another crime of the same nature, of equal or greater 
degree of heinousness. 

In general, where acts are done with the intention of committing 
one felony, but through some unforeseen event or otherwise result in 


(tf) L. R. 2 0. C. R. 154 (1875) ; vide per Blackburn, J., pp. 172-3 ; per Bram- 
well, B., 175-7 ; per Denman, J., 179 ; cf, per Brett, J., 169. 

(a) Cf. tbe law of conspiracy, vide Vertue v. Lord Olive, 4 Burr. 2473 (1779), 
et anie. 
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the commission of another felony not intended or contemplated by the 
ofiender, the discrepancy between the facts occurring and the facts 
intended will not aSect ordinary mens rea, consisting of the general 
intention to break the law 

“ In criminalihus sufficit generalis malitia inteniionis cum facto paris 
gradus ” (t/). 

Two or three good examples of this doctrine were given in one of 
the judgments just cited : — 

“ A man was held liable for assaulting a police officer in the execution 
of his duty, though he did not know he was a police officer. Why f 
Because the act was wrong in itself. So also, in the case of burglary, 
could a person charged claim an acquittal on the ground that it was just 
past six when he entered ? Or, in house-breaking, that he did not 
know the place broken into was a house 1 ” ( 0 ). 

It is otherwise, however, where, according to the correct definition 
of a crime, intention of a particular consequence is requisite to constitute 
mens rea. 

In some such cases, e.g., murder, the special intention required by 
the definition of the crime must be “ intent,” or full intention of the 
consequence forming the mischief of the offence ; in others, it may 
consist of some slighter degree of expectation. But, whatever degree 
of intention be requisite, it must {ex vi defmitionis) refer fco the particular 
consequence w'hich is essential to the crime, and not merely to some 
other consequence, whether similar or dissimilar thereto (a). 

The only departure from this rule is under the exceptional doctrine 
of constructive homicide, which rests upon somewliat doubtful authority, 
and is at variance with the general tendency of modern criminal 
administration. 

Modern statutes frequently make a fraudulent intention essential 
to the commission of a particular crime. This may be effected either 
by express words or by implication (&), In many such cases intent to 
defraud may, for all practical purposes, be regarded as identical with 
mens rea ; but in truth the intent to defraud (c) is only a part of the 

(f/) Bac. Max., Reg. 15. 

(z) i?. V. Frinct, per Bramwell, B., ub, sup. 

(а) B. V. Pembliton, L. R. 2 0. C. R. 119 (1874) ; vide post. Chap. IX. 

(б) Vide R. v. Eniioistle, 1899, 1 Q. B. 846 (Vagrancy Act, 1824, fortune-telling), 

(c) Vide R. v. Bennett and Newton, 9 Cr. A. R. 146, 154 (1913). 
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wms rm. It is a mental element of sncli importance tliat> once proved, 
it must almost always dispose of any defence on tlie ground of absence 
of mem tea. On tbe other hand, where no fraudulent intention exists, 
an essential element of the crime is wanting (d), and there is no complete 
mens rea. 

But where intent to defraud is not included in the definition of a 
crime, although the crime may be one usually associated with fraudulent 
intent, such an intent is not essential (e). 

This distinction was well illustrated in an action for malicious prosecu- 
tion under a colonial enactment creating certain liens and mortgages 
upon sheep and wool, and forbidding the sale of the animals without 
the consent of the persons interested in such liens. After reciting 
that it was expedient to surround such liens ‘‘ with the penal provisions 
necessary for the punishment of frauds,” the enactment provided that 
‘‘ any grantor of any such preferable lien . . , who shall afterwards 
by the sale or delivery of the wool under any such lien without the 
written consent of the lienee . . . with a view to defraud such lienee 
of such wool or of the value thereof, or who shall after the execution 
and registry of any such mortgage without the written consent of the 
mortgagee thereof, sell . . . any sheep . . . mentioned in any mort- 
gage” should be guilty of a misdemeanour. The respondent had, 
■without any intent to defraud, and with the oral consent of the mort- 
gagees, sold certain sheep upon which the prosecutors had a duly 
registered mortgage. Upon appeal, the Privy Council held that an 
intent to defraud was not an element of the statutory ofience 
charged (/):— ^ 

“ The circumstances of the present case are far from indicating that 
there was no mens rea on the part of the respondent. He must be 
presumed to have known the provisions of section 7. Then he knew 
that he had not the written consent of the mortgagee ; and that know- 
ledge was sufficient to make him aware that he was offending against 
the provisions of the Act, or, in other words, was sufficient to constitute 
what is known in law as mens rea ” (gr). 


(d) m false pretences : R. v. Ferguson, 9 Cr. A. R. il3 (1913). 

(e) The Forgery Act, 1913, distinguishes between “ intent to defraud or deceive ” 
and intent to defraud ” alone (ss. 2 — 5). 

(f) Bank of New Bmth Wales v. Piper, 1897, A. C. 383. 

(g) Per Sir Richard Couch, at pp. 389 — 390. 


M.E. 
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la a case under tlie Merchandise Marks Act, 1B87 (A), where the 
Court quashed a conviction for selling goods to which a false trade mark 
was applied, Channel!, J., said : — 

It seems to have been contended before the ma^strate that the 
state of mind of the seller to the purchaser was material, as regards a 
prosecution for this offence, and that in order to establish his innocence 
it was sufficient for him to shew that he did not intend to defraud the 
purchaser. That seems to me to have been a false point. The innocence 
contemplated by the Act is innocence of any intention to infringe the 
Act of Parliament, and that is the point which I think the magistrate 
ought to have considered. . . . The decision of the magistrate proceeded 
on a wrong ground ” {i). 

So also, under a statute prohibiting the “ possession without lawful 
excuse ’’ of a die for making a false stamp (i), it was held that an offence 
was committed by the conscious possession of such a die for any purpose, 
however innocent or imcoloured by fraud it might be, 6.^., for the 
purpose of making black and white illustrations in a stamp catalogue (I). 

These cases are cited as illustrations of the difference between 
mens tea and fraudulent intent. Where, according to the definition 
of a crime, fraudulent intent or some other special form of intentionality 
is an essential ingredient in mens tea, it is very easy to be misled into 
the idea that they are identical. As has been seen, even so eminent 
an authority as Stephen, J., fell into this error, which vitiates the whole 
of his criticism of the established maxim of mens rea, embodying the 
most important of all the doctrines of imputability according to the 
law of England. 

It may well become a matter of the utmost importance, where there 
is such a special ingredient in a crime, that it should not be magnified 
into identity with the mens rea of which it really forms only a part. 
For instance, a lunatic may well be capable of forming a clear intent 
to defraud or a full homicidal malice,” or intent to kill, and yet be 
quite incapable of mens tea, so as to be entitled to an acquittal of the 
crime of forgery or murder, as the case may be. Even in the case of 
a sane man, it is quite conceivable that there may be circumstances 
in which, although the intent to defraud, or other special mental 


(h) 60 & 61 Viet, c, 28, s. 2 (2). 

(i) Christie, Manson and Woods v. Cooper, 1900, 2 Q. B. 622. 

(A?) Post Office (Protection) Act, 1884, s. 7 (c) j now Post Office Act, 1908, s. 66. 
(1) Dickem v. Gill, 1896, 2 ^ B, 310, 
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element of tie particular crime oiarged, may clearly tave been eater- 
tamed, some otter ingredient of mens tea may be found to bave been 
entirely lacking. 

It remains to distinguisli fraudulent intent, or any otter special 
mental element wMct may be essential to a crime as part of tte memrea, 
from tte motive of profit or otter motive wHct may usually accompany 
it{w). 

Larceny under our law need not, like furtum under tte old Soman 
law {n), be committed lucri causa (o), nor is tte motive of profit an 
ssential element in an intent to defraud, any more ttan tte motive 
of tatred is essential to wilful murder. 

A company entered into a contract to supply tte War Office witt 
gunpowder on certain specified dates. By an explosion ttey were 
prevented from manufacturing tte powder in time ; and ttey therefore 
bought German powder, of equal value and efficiency, put it into tie 
Government barrels, and put their own labels on the barrels, as if 
the powder tad been of their own manufacture. Ttey were held to 
have acted witt intent to defraud (p), and Lord Coleridge, '0 J., 
said : — 

“ I agree that if tte word is used in tte sense of putting off a bad 
article on a customer in order to get money unfairly, there is no evidence 
here of anything of tte kind having been done. . . . Tte Act (q) is 
directed against tte abuse of trade marks, and tte putting off on a 
purchaser of, not a bad article, but -an article different from that which 
he intends to purchase, and believes that he is purchasing. It would 
apply to cases where a particular article, manufactured by a particular 
person, tad acquired a wide-spread reputation, as for instance happened 
in tte celebrated case of tte fist-sauees (r), and someone supplied 
another and a different article under that name, so as to make tte 
purchaser take something which he did not know he was taking. That, 
I tMnk, is the meaning of the word defraud, as used in this Act of 
Parliament, and in that sense only there was in tte present case an intent 
to defraud.” 


(m) JR. Y. WiiMmm, B. & B. 470 (1821), as to larceny. 

Dig. 47, 2, 1, 3 ; of. Sandars on Just. Inst., IT., 1, 1. 

(o) JR. v. Cabbage, B. & B. 292 (181b) ; B. v. Jones, 1 Den, 188 (1847), 

(p) Stare'y t. CUlworth Gunpowder Go,, 24 Q. B. D. 90 (1889). 

(q) 00 &; bl Vick c. 28, s. 2 (1). 

(f ) Burgess y. Burgess, 3 De G. M. & G^. 896. 
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From the foregoing examination of the conception of mem tea^ 
it will be seen that it consists of nothing more or less than an intention 
to break the law. 

More precisely, it consists of knowledge, or neglect of available means 
of knowledge, that one’s act is, or may be, in contravention of the law 
of England. 

This definition, properly considered, covers all cases ; but it has to 
be remembered that the law requires different degrees of attention to 
circumstances, in connection with the various crimes to which mens 
rea has reference ; and that 'tnens rea often involves either full intent of 
a particular consequence, forming the mischief of a crime, or some 
slighter degree of intention with regard thereto, such as carelessness. 

Mens rea is not dependent upon bad motive, and has nothing to do 
vith the moral complexion of conduct. 

It is not to be identified with, though it sometimes includes, the 
particular intention of a special consequence, e.g., an intent to defraud, 
which may be rendered essential to a crime by its definition. Finally, 
such special ingredients in mens rea, whenever they occur, are (as forms of 
intentionality) to he kept distinct from, and not regarded as necessarily 
involving, the motives or desires which may usually accompany them. 

Mens rea is generally presumed until its absence is proved ; for in 
most cases the law regards the criminal act itself as sufficient prima 
facie proof ” of mens rea (5). 

In all cases of doubt the existence or absence of mem rea is a question 
of fact for the jury, whose decision will not be. reversed unless clearly 
unreasonable {t). 

(5) Geounds of Non-Imputability. 

When is a crime not a crime ? In other words, for what reasons may 
a person be entitled to an acquittal in respect of conduct (or what appears 
to he conduct) which would, but for such reasons, render him liable 
to conviction % 

The first writer to consider this problem, and to examine in detail 
the various grounds of exemption from punishment, was Lord Hale. 
His account of the matter amounted to this, that all occasions of immu- 


( 5 ) Kenny, OutL, 41. 

(0 i?. V. Phillips, 2 Cr. A. E. 295 (1909). 
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iiity from convictioii were referable to a single reason, viz., tie absence of 
culpable intention, and that any classification dealing with the subject 
could affect only the different causes which might render a person 
incapable of entertaining such intention^ 

**Man is naturally endowed with these two great faculties, under: 
standing and liberty of will, and therefore is a subject properly capable 
of a law properly so called, and consequently obnoxious to guilt and 
punishment for the violation of that law, which in respect of these two 
great faculties he hath a capacity to obey. The consent of the will is 
that, which renders human actions either commendable or culpable J 
as, where there is no law there is no transgression, so regularly where 
there is no will to commit an offence there can be no transgression, or 
just reason to incur the penalty or sanction of that law instituted for 
the punishment of crimes or offences. And because the liberty or 
choice of the will presupposeth an act of the understanding to know the 
thing or action chosen by the will, it follows that, where there is a total 
defect of the understanding, there is no free act of the will in the choice 
of things or actions. But general notions or rules are too extravagant 
and undeterminate, and cannot be safely in their latitude applied to 
all civil actions ; and therefore it hath been always the wisdom of states 
and lawgivers to prescribe limits and bounds to these general notions* 
and to define what persons and actions are exempt from the severity 
of the general punishments of penal laws in respect of their incapacity 
or defect of will. 

“ Those incapacities or defects that the laws, especially the laws of 
England, take notice of to this purpose, are of three kinds : I. Natural, 
II, Accidental, III. Civil incapacities or defects. 

“ The natural is that of infancy. 

The accidental detects are ; 1. Dementia, 2. Casualty or chance, 

3. Ignorance. 

The civil defects are : 1. Civil subjection, 2. Compulsion, 3. iJ^^ecessity, 

4. Fear (u). 

In this passage Hale refers all grounds of immunity to “ defect of 
the will/’ whether caused by a defect of the understanding or otherwise. 
The ambiguous word mil was much employed by the writers of former 
times, whose notions of psychology were as hazy as their laws were 
harsh. What Hale here describes as the consent of the will, and defines 
as that which renders human action either commendable or culpable, 
is nothing more or less than intentionality as already defined, in rela- 


(tt) Hale, Ch^. 2, of. Bl Comm., IV., Chap. 2, 
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tion to the legal or illegal character of an act, and (in some cases) in 
relation to the known or anticipated consequences of an act. 

The principle of intentionality is, in fact, the main principle under- 
lying normal liability to the criminal sanction ; but it does not cover 
ail the ground which we shall have to examine, or account for all the 
minor or subsidiary principles which are applied in questions of criminal 
responsibility. 

Apart from this objection, the passage above quoted does not afiord 
either a consistent or a useful division of the subject. 

On the one hand, it is as “ natural for a lunatic to be silly as for a 
child to be young. On the other hand, infancy is as “ accidental 
or temporary as madness or ignorance, both of which are in some people 
innate and invincible. 

Again, both infancy and lunacy are, like civil subjection, matters of 
status ; whereas compulsion, necessity and fear, having no necessary 
connection with status, are clumsily described as “ civil defects/’ 
They would be more properly classified as “ accidental,” arising as 
they do merely out of the facts and circumstances of particular 
occasions. 

A modern jurist gives the following account of imputahility, which, 
though more reasonable than that of Hale, is hardly more practically 
useful, being directed to the dissection of imputahility rather than to 
the classification of excuses : — 

“ In order that an act may by the law of Eijgland be criminal, the 
following conditions must be fulfilled : — 

‘‘1, The act must he done by a person of competent ago. 

“ 2. The act must be volimtary, and the person who does it must also 
be free from certain forms of compulsion. 

“ 3. The act must be intentional. 

** 4. Knowledge in various degrees, according to the nature of diferent 
o:fiences, must accompany it. 

“ 5. In many cases, either malice, fraud or negligence enters into the 
definition of ofiences. 

6. Each of these general conditions (except the condition as to age) 
may be afieoted by the insanity of the offender. 

“ Crimes by omission are exceptional, and the points in which they 
differ from crimes by act wiU be noticed incidentally ” (so). 


(x) St. Hist. II. ,97 ; Gen., Y-» P» 
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Heie, tte various conditioiis of imputabiKty, though stated as if 
they were so many distinct factors, in reahty overlap one another. 

For instance, the three conditions of competent age, intention and 
knowledge are three several applications, to varying circumstances, 
of one and th§ same principle, that there can be no crime unless the 
party might, or ought to, know that his conduct was unlawful. 

Stephen correctly stated the ingredients of normal culpability with 
special reference to the problems arising out of insanity, but he made no 
attempt to supply a classification of the principles underlying imputa- 
bility in a more general sense. 

♦For a more systematic outline we must turn to the scheme for a 
criminal code set out in the “ Notes on Criminal Law ’’ at the end 
of Austin^s Lectures (y), where six leading principles are laid down, by 
way of a classification of the various grounds of exemption or non- 
imputability under our law 

1. An act or omission is not a crime (or is not imputable to the 
party) unless the party knew, or with due attention might have known, 
that under the circumstances of the fact it was a crime ; or, an act or 
omission is not a crime (or is not imputable to the party) unless the 
party subsumed the fact, or with due attention might have subsumed 
the fact, under the law.” 

2. “ An act or omission is not a crime if it be purely involuntary, 

if the not doing the act done, or the doing the act omitted, did not 
depend anywise on the wishes (or will) of the party.” 

3. “ Generally, an act or omission is not a crime, or is more or less 
excusable, if it proceeded from an instant and well-grounded fear, 
stronger than the fear naturally inspired by the law.” 

4. “ An act or omission pursuant to a legal duty is not a crime.” 

5. An act or omission pursuant to a legal right or tp a permission 
or license granted or authorised by the law is not a crime.” 

6. “ An overt act (or such an act, other than a confession of the party, 
as indicates criminal knowledge) is of the essence of a crime by com- 
mission ; also of a crime by omission accompanied with criminal know- 
ledge.” 

These six principles, which are in the nature of axioms, appear to 
cover all exemptions from criminal liability allowed in respect of con- 
duct amounting outwardly to an infraction of the law. 


(^) Pp. 1057—1061. 
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In two respects they go somewhat heyond the scope of the present 
treatise. 

The fourth principle covers justification arising out of the exercise of 
a legal duty, e,g.y in the arrest of a criminal or in the execution of a 
judgment or sentence. The chief application of such a plea is to the 
conduct of public servants in the due performance of their ofiicial func- 
tions. Such matters properly fall under the law of public status (z), 
rather than under the more general matter here to be dealt with. In 
so far as it relates to matters of general interest, the plea of justification 
by virtue of legal duty may well be regarded, and will accordingly be 
dealt with, as falling within the wdder plea of justification by virtue of. 
a legal right or licence ; for whenever the law imposes a duty, it neces- 
sarily confers a right to carry out that duty. 

The last of the principles above quoted is concerned with that peculiar 
doctrine of the English law which requires — ^with a possible exception 
in the case of some forms of treason {a ) — proof of an overt act of crime, 
before allowing any person to be punished in respect of criminal inten- 
tionality. As there can be no criminal act without mens tea, so there can 
be no punishable mens rea without an overt act (&). The full considera- 
tion of this doctrine w’'ould involve the discussion of various subjects 
falling more properly under the law as to attempts, as to principals and 
accessories, and as to confessions and other matters of evidence, than 
under the heading of mens rea. 

Leaving these matters therefore out of account, we may classify 
under Austin’s remaining four principles the various general grounds 
of immunity afiorded by our legal system to pe1:sons whose conduct, 
objectively considered, is or appears to be in contravention of the 
criminal law. 

I. Absence of Intentionality, 

The principle that an act or omission is not imputable to the party 
unless he subsumed, or with due attention might have subsumed, the 
fact under the law, is not only the first in order, but is also by far the 
most important of the general doctrines underlying criminal liability. 

In order to subsume the facts under the law, an offender must both 
know the material facts in their true relation to his conduct and be 

( 2 ) Vide Chaster. 

(а) Vide Clark, Anal, p. 15. 

(б) Kenny, Out!., 37-8. 
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acquainted with the law tinder which his conduct is forbidden* The 
first two matters for consideration will therefore be, in what cases 
and to what extent ignorance of fact may form an excuse for crime (o)^ 
and for what reasons and to what extent all persons are bound by the 
presumption as to legal knowledge (d). 

These two points having been disposed of, it will be necessary to 
consider the position of persons rendered incapable of the mental 
process necessary to subsume the facts under the law, whether by reason 
of infancy, insanity, or drunkenness (e). 

Again, the party whose conduct is in question may, in performing 
or failing to perform the mental process above referred to, have been 
guilty of inattention or negligence. It will therefore be necessary ta 
examine the degrees of intentionality, with reference both to active 
crimes {/), and to criminal omissions (g). 

The last matter for inquiry under the principle of intentionality will 
be the exceptional doctrine of constructive homicide, xmder which a 
crime depending upon the happening of a particular consequence, and 
also depending in all ordinary circumstances upon the ofiender’s folly 
intending that consequence, may (according to the older authorities) 
in some cases be committed without any actual intention of that 
consequence being entertained by him (h). 


II. Absence of Volition (i). 

The principle that an act or omission is not imputable to the party 
. if it depended in no^ degree upon Ms wish or choice is as much in the 
nature of an axiom as the principle of intentionality ; and there are 
fewer exceptions to its recognition by the law of England* 

It covers all acts done under absolute compulsion, i,e., under such 
force or stress, or in such circumstances, that the party charged had 
no opportunity of choosing between gtdlt and innocence. 

Such cases fall into two categories, according as the compulsion arises 
from natural causes alone, or from human intervention or agency* 


(c) Chap. IL 
{<3?) Chap. III. 

(e) Chaps. IV., V., VL 
(/) Chap. VIL 


(g) Chap. VIIL 

(h) Chap. IX. 

(i) Chap. X. 
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Thus, the state of “automatism,” which sometimes arises during 
natural sleep, is an instance of natural Gompulsion, by reason of which 
exemption could be claimed in respect of any acts done under its 
influence. On the other hand, the state of hypnotic or post-h3rpnotic 
“ sleep ” has been alleged frequently to confer upon a hypnotist such 
an entire dominion over the subject’s mind, and so completely to deprive 
the latter of any independent choice of action, as to justify the plea 
of human compulsion in respect of crimes committed under its influence. 

The greatest difficulty arising in the application of the principle 
of compulsion is in connection with the much debated question whether, 
apart from any intellectual insanity, a morbid impulse towards crime 
^sometimes called “irresistible,” — an adjective which begs the question) 
-can be satisfactorily proved to exert such a control over a man’s mind 
as to render him utterly helpless under its influence and to deprive him 
completely of any choice of action. If so, he would cease to be a free 
agent, and would be excused by the complete absence of any volition, 
or choice between guilty and innocent conduct. 

III. Overwhelming Fear [h)» 

This principle is of limited and doubtful application in our law, and 
might with advantage be abolished. 

To it are referable the extremely rare defence of threats and menaces 
by the King’s enemies ; and the absurd doctrine as to the presumption 
of duress of persons under coverture. 

The importance of this principle has been exaggerated by some 
eminent writers, notably by the late Sir J. F. Stephen, who was disposed 
to extend its application generally to cases of alleged natura 

necessity.” 

IV. Occasional Excuse (?). 

The principle that an act or omission pursuant to a legal right or 
ritity, or to a permission or licence granted or authorised by the law, 
is not a crime covers the pleas of : — Self-defence and Self-assistance ; 
Provocation (a partial defence only) ; Advancement of Justice ; 
Prerogative and Privilege ; and Consent. 
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A1 these defences, though arising out of widely different circumstances 
and considerations, are properly referable to the principle that the 
act or omission in question was strictly pursuant to, and within the 
limits of, a right or duty conferred or imposed upon the party by the 
law. In short, a thing cannot be both right and wrong. 

The defence of provocation cannot indeed be said to fall strictly 
within the principle in question, inasmuch as it is a partial defence 
only, mitigating the guilt of homicide from that of murder to that of 
manslaughter ; but by analogy it falls more nearly under this principle 
than under any of the remaining principles of nondmputability. 

It will be necessary to exclude from consideration, except so far 
as they may have to be touched upon incidentally, various matters 
which at first sight appear to lie within the scope of the present work, 
but which are in fact more properly and conveniently included in other 
branches of the law. 

Such are — ^the law concerning attempts (m ) ; the law of principals 
and accessories {n } ; and the special mental elements required for the 
commission of various particnlar offences, e,g, the animus furandi in 
larceny, or in burglary the intent to commit a felony in the house 
broken into (o). 

The limits of criminal jurisdiction (p), informalities in indictments, the 
pleas of autrefois acguit (q) and autrefois convict^ the admissibility of 
evidence to show mens rea, and the limitation of proceedings under the 
Public Authorities Protection Act, 3893 (r), and other enactments (s), 
and the requirement of the Attorney-GeneraFs fiat for certain criminal 
proceedings (^), axe all matters of adjective rather than of substantive 
law. 

The question in what cases a corporate body is subject to prosecution 


(m) Vide Aust., pp, 1062-3. 

In) Aust., p. 1064 ; et rid© M. v. Bolster, 3 Cr. A. B. 81 (1909) ; v. Lomas 
78X^152(1913). 

(o) JB, V. Wood, 76 J. P. 103 (1911). 

(p) McLeod V. AtL-Gen* for New Scmth Wales, 1891, A, 0. 465. 

(q) M, V. Barron, 1914, 2 K. B. 670. 

. (r) 56 k 57 Viet. c. 61. 

Is) Perjury Act, 1911 ; et ride ligbtwood, Chap. 9. 

(*) Vide S. T. Davies, 77 J. P. 279 (1913). 
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for an ofience, either at common law (t«), or under a statute (a?), is 
another subject which seems to lie outside the scope of a work dealing 
with mmB rm, as it is governed by considerations entirely distinct 
from those regulating imputability ir general (^). At common law, 
the question merely resolves itself into this : whether the act done or 
omitted is one which a corporate body can do (z). If not, it cannot 
be convicted of doing, or of not doing, it. The same consideration 
applies to statutory crimes (a), but in the case of such as are punishable 
otherwise than by fine there frequently arises the further consideration 
that a corporation has, according to the current phrase, neither a soul 
to be saved nor a body to be chastised. On that ground it was recently 
held to be impossible to treat a joint-stock company as a corporate 
or collective rogue and vagabond (5). 

Another curious form of exemption from criminal liability, governed 
by no general principle, is the immunity of certain misdemeanants ( 0 ) 
wherever their ofience has been first disclosed on their own oath in 
an action or other legal proceeding instituted bmafide by an aggrieved 
party. 


(w) Vide Wych v. Meal, 3 Peere Wms. 310 ; B, v. Birmingham and Gloucester 
Railway, 9 C. & P. 478 ; B. v. Great North of England Bailway, 2 Cox, 70 ; B, v. 
Tyler and International Commercial Go., Ltd., 1891, 2 Q. B. 588. 

(ic) 62 & 63 Viet, c, 63 ; Eastern Counties Bailway Co» v. Broom, 0 Ex. 314 ; 
Pearhs v. Ward, 1902, 2 K. B. 1 ; Evans dh Co., Ltd. v. Londm County Council, 
30 T, L. R. 609 (1914). 

(y) Kenny, Out!., 62-4, 

{z) B. V. Oreai North of England Bailway, ub. sup., per Lord Denman, C. J. 

(а) Ghuter v. Freeth and Focock, Ltd., 1911, 2 K. B. 832 f v. Pmh dh Go,, Ltd., 
76 J. P. 487 (1912). 

(б) Hawke v. E. Hulion Co., Ltd., 1909, 2 K. B. 93 ; cf. B. y. Gainsford, 29 
T. L. B. 359 (1913). 

(c) Under sections 77 to 85 of the Larceny Act, 1861, and section 1 of the Larceny 
Act, 1901 ; vide E. v. Noel, 49 L. J. N. 469 (1914). 


CHAPTER II, 


IGNORANCE! OP PACT. 

In tlie course of Ms admirable judgment in R. v. Prince (a) Lord 
Esber, tbeu Brett, J., said; — 

“I come to tbe conclusion that a mistake of fact, on reasonable 
grounds, to tbe extent that if tke facts were as believed tbe acts of tbe 
prisoner would make Mm guilty of no criminal oflEence at all, is an 
excuse, and tbat suck excuse is implied in every criminal enactment in 
England.” 

That would be a plain and excellent rule, but unfortunatdy it is 
gleaned from the one dissenting judgment in the important case quoted, 
and is at variance with the conclusions arrived at by the fifteen 
remaining judges in the same case. 

If, however, the words legal wrong (wMch Tvould include a tort) be 
substituted for the words criminal offence^ the amended definition may 
be accepted as stating with tolerable correctness the normal doctrine 
of ignorantiafacti according to the law of England. 

The real underlying principle is better expressed in the axiom that 
an act is not a crime unless the party subsumed the fact under the law, 
or might with due attention have done so. If it be objected that the words 
italicised beg the question which has to be considered, or leave one little 
wiser than before, the answer is that one must not expect too much feom 
mere statements of general principle, wMch seldom suffice for the solu- 
tion of particular cases, but serve merely to indicate that path of inquiry 
which will lead to a correct solution. 

Although it is true that an utterly unreasonable mistake, or crass 
ignorance of fact, can never afford a valid excuse for a criminal offence {&), 
the words “ with due attention ” afford a better guide than ‘‘ on reason- 
able grounds ” to the source of the numerous problems underlying i^no- 
rantia facti, viz., the important consideration that the law requires 

(а) 2 0. C. R, at p. 170 (1876 ) ; cf. E, v. Tolson, 23 Q. B. D., per Stephen, J., 
at p. 188 (1889). 

(б) Vide Kenny, Out!., 66-7. 
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different degrees of attention and inquiry in different cases, and usually 
affords no express indication of the precise, or even of the approximate, 
degree required (c). 

In some cases the degree of diligence with which a man is expected to 
ascertain facts is so strict that he may he said to act at his peril. In 
other words, there is a conclusive presumption that he knew the facts, 
so that the doctrine of i^gnorantia facti has, in such a case, no practical 
application. 

The plea of ignorance ought properly to be considered as possibly 
involving, in any case where it is set up, three distinct questions : 
(1) What degree of inquiry into the fact was exigible by law ? (2) Did 
the defendant comply with that standard, and so entitle himself to 
plead ignorance 1 (3) In spite of due inquiry and attention, was the 
defendant actually ignorant of essential facts 1 

Where the degree of care required by law is so high that the prisoner 
may be said to act at his peril, the second and third questions obviously 
become superfluous. In such a case, provided there be actual and 
unavoidable ignorance of essential fact, there can be no true 
crime. 

Where a statute prohibits an act in an absolute manner, irrespectively 
of any question of culpable intention, e.g., in such a way that a master 
is held responsible in the criminal courts for the wilful or negligent 
acts of his servants which he could by no practicable means have pre- 
vented, and where a penalty is inflicted upon a man for a matter entirely 
beyond his hindrance, a crime cannot truly be said to have been com- 
mitted. 

rp 

Although the penalty may be enforceable in a criminal court, the 
occurrence giving rise thereto, not being attributable to the defen- 
dant’s conduct or choice, can at most be termed a quasi-crime, i,e*, 
a matter treated by law in the same manner as if it were a crime or 
offence. 

Doubtless the distinction of quasi-crime from true crime, however 
sound in principle, would in practice be rightly considered pedantic. 
The act is to all intents and purposes treated as a crime ; and the drawing 
of such a distinction in a particular case (even if it were useful or desir- 
able) would involve the necessity of diving into the mind of the defen- 


ce) Cf. Clark, Anal, 32-3. 
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daiit, to make sure that lie was in fact perfectly innocent. For in 
many cases of what would at first sigiit appear to be no more than 
quasi-crimes, tie act or conduct of tbe defendant is accompanied by 
some degree of negligence or culpability, tbe existence of wbicb, bow* 
eTer slight or remote it may be, is suiSicient to justify the punishment 
of tbe conduct as truly criminal. 

The Courts have always been extremely chary of reading into Acts 
of Parliament an implied intention to treat perfectly innocent people as 
if they were guilty, but they have shown less reluctance in construing 
statutes as casting upon the defendant the onus of proving a higher 
degree of care and diligence than that ordinarily exigible, in dealing with 
’certain specified matters specially provided for by the Legislature. 

In all cases a departure from the ordinary doctrine of mens rea, 
whereby horn fide mistake on reasonable grounds is an excuse for crime, 
must be justified by the express terms of a statute or by necessary 
implication. 

The applicability of the ordinary doctrine is, in statutory crimes, 
sometimes marked expressly by the insertion in the statute of such 
words as knowingly (d), or wilfully (e), or knowingly and wilfully (f ) . 
These special forms of enactment may have the effect of imposing on 
the prosecution the necessity of proving mens tea, which would other- 
wise be presumed {g). Where, however, such words do not appear, 
it by no means follows that guilty knowledge is not essertial to the 
commission of a statutory crime. Such a conclusion has been arrived 
at by the Courts only in a few cases (and then only with reluctance) 
where it has been thought to be necessitated by a plain construction 
of the enactment in question, or by some peculiarity in the scope or 
object of the statute. 

The true rule is to take the words used in their ordinary and natural 
sense, and to construe them accordingly, without reference to any 
supposed intention of the Legislature which cannot be gathered from 
the natural and ordinary meaning of the words ” (^). 


(d) Vide, Twycross v. Ch'ant, 2 0. P. D. 469 ; Cooper v. WhiUingham, 15 
Oh. D. 501 

(e) Perjury Act, 1911, s. 4 (1) ; vide B, v. Byan, 78 L P. 192 (1914). 

(f) B. V. Clarke, 16 L. T. 429 (1867). 

(g) Of, Bherrm v. De Butzen, per Day, J,, etc., infra, 

(h) Per Stephen, J., MalUmon v, Carr, 1891, 1 Q. B. 48, at p, 52. 
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(i) The G-eneral Doctrine. 

In numerous cases our Courts have recognised and defined the normal 
doctrine that, at common law, and under all statutes except such as 
exclude the rule by express or implied provision to the contrary, an 
honest and reasonable belief in the existence of circumstances which, 
if true, would make the act for which a man is indicted innocent and 
lawful is a good defence to the indictment. 

Levetfs Case (i) decided that a man who, intending to strike a burglar 
in his house, se et sua defendendo, strikes and Mils a person not in fact 
a burglar is no felon, but is in the same position as if he had in fact 
killed a burglar, the act being attributable to an error which could not 
have been prevented by any inquiry practicable in the circumstances. 

The same reason justified, under Roman law, the more barbarous 
pronouncement of Ulpian : Si quis liominem liberum ceciderit^ dum 
putcU servum suuyn, in ea causa est, ne injur iarum teneatur (k). 

Upon the construction of an old bankruptcy Act (Z), whereby it 
was made an offence for a man to depart from his dwelling-house to 
the intent or wherehj his creditors might be defeated or delayed, it was 
held that the word or must be read as it if were and, because ‘‘ the 
intent and the act must both concur, to constitute the crime ’’ (m). 

In R. V. Sleep {n) it was held that a man could not be convicted of 
being in possession of Government stores, marked with the broad 
arrow, in the absence of sufGlcient evidence to show that he knew them 
to be so marked ; and Cockburn, C. J., said : — 

“ It is a principle of our law that to constitute an offence there must 
be a guilty mind ; and that principle must be imported into the statute*” 

Where, upon a charge of sending oil of vitriol by railway without 
maxMng or stating the nature of the goods, the justices refused to 
convict, because the defendant had used all proper diligence, and acted 
under the belief that the goods were correctly described, the Court 
upheld that decision, on the ground that there was no criminal state 
of mind (o). 

(i) Cro. Car. 53S ; Ken. S. C. 26 (1638). 

m Dig. 47, 10, 3, 4. 

{1) 1 Jac. 1, c. io, 

(m) Fowler v. Padget, 7 T. R. 509 (1798), per Lord Kenyon, C. J., at p. 514. 

{n) 8 Cox, 472 (1861) ; under 9 Will. 3, c. 41, s. 2 ; following i2. v. Coken, S 
Cox, 41 (1858). 

(o) Neame v. Ga?io?i, 2 E. & E. 16 (1859), under 20 & 21 Yxet. o. 43, s. 168. 
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So, wliere an Order of tlie Privy Council required under a penalty 
that every person laving an animal affected by a contagious disease 
should with, all practicable speed give notice thereof to a police constable, 
it was held that for the purpose of a conviction it must be proved that 
the defendant fenew the animal to be diseased (p). 

In B. V. H'Mert (q) the prisoner was indicted for unlawfully taking 
an unmarried girl under the age of ^teen, out of the possession of her 
father, against his will. The girl was going with another child to a 
Sunday school, when the prisoner met them, enticed them away to 
another town, and seduced the girl in question. He made no inquiry, 
and did not know who the girl was, or whether she had a father or 
mother living or not. Upon a case reserved, it was held that in the 
absence of any evidence that the prisoner knew or had reason for 
believing that the girl was under the lawful care or charge of her father, 
there could be no conviction. 

One of the questions in the great case of v. Bradlaugh{T) 

was whether the proceedings against a member of Parliament for the 

offence ” of sitting without swearing were civil or criminal. They were 
held not to constitute a criminal cause or matter ^ and Brett, M,R. (^), 
made the following observations : — 

What offence means in the statute is a voting or sitting without 
having taken or subscribed the oath. It is possible — I do not think it 
very probable — ^that at the beginning of a Parliament a member may 
sit or vote who, from forgetfulness or ignorance, has not taken the 
oath . . . without having any intention to do anything forbidden by 
law. I have no doubt that he would he liable to the penalty, for no 
question of intent is introduced into this Act of Parliament. Now to 
my mind, it is contrary to the whole estabhshed law of England (unless 
the legislation on the subject has clearly enacted it) to say that a person 
can be guilty of a crime in England without a wrongful intent — ^without 
an intent to do that which the law has forbidden. . . . Can anybody 
say that it is absolutely clear that this offence is to be considered as a 
crime 1 And, if it is not absolutely clear, then the doctrine comes in 


ip) NichoUs V. HaM, L. E. 8 C. P. 322 (1873), under the Contagious Diseases 
(Animals) Act, 1869. 

{q) L. E. 1 0. C. 184, under 24 & 25 Viet, c, 100, s. 55, foiiowing B, v. Green, 
3 F. &; F. 274 ; sed cf. B, v. Prince, infra, 

(r) 14 Q. B. B. 667 (1884) ; cf. Boyse v. Birley, L. K. 4 0. P, 296 (1869). 

(s) At p. 689. 

M.B. 
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that an act done without an evil intent must not be considered a crime, 
and that therefore the forbidden act in this statute, made liable to a 
penalty, whether done with or without an eyil intent, is not to be a 
criminal act.*’ 

In the comparatively few cases, to be considered in this chapter, 
where convictions have been upheld in spite of essential ignorance of 
fact and total absence of mms rea, or of such degree of culpability as 
would ordinarily suffice to constitute criminal liability on the defen- 
dant’s part, the ofiences have been of such a character as to involve 
great public danger or inconvenience, and the main object of the criminal 
or quasi-criminal proceedings usually is to effect the summary abatement 
or prevention thereof ; Le,, to secure the stopping of the actual mischief 
complained of, rather than to inflict retributive punishment or to 
deter offenders in general {t). 

Wherever the scope of any legislation is confined to criminal law in 
the true sense, the general rule is applicable, that there can be no crime 
without some form of criminal intentionality (u). 

(2) E. V. PEESrCE AND E. V. Tolson. 

Before considering the decisions dealing with quasi-crimes created 
by various statutes or arising under the common law, it will be well to 
examine in detail two cases of leading importance which afford by 
a clear contrast an illustration of the difficulties attending the applica- 
tion of the doctrine of ignorantia facti to certain classes of cases. 

In jR. V. Prince {x), a man was convicted of abduction, under the 
Offences Against the Person Act, 1861 (y), 'sjg^ich renders guilty of 
misdemeanour “ whosoever shall unlawfully take . . . any unmarried 
girl being under the age of sixteen years, out of the possession and against 
the will of her father, mother, or of any other person having the lawful 
care or charge of her.” The jury found, on reasonable evidence, that 
before the prisoner took the girl away she told him that she was 
eighteen ; that he hona fide believed that statement, and that such 
belief was reasonable. It was held by fifteen judges, only Lord Esher 
(then Brett, J .) dissenting, that these facts afforded no defence, and that 
the prisoner was properly convicted. 

(i) Vide Firth v. McPJiail, 1905, 2 K. B. 300, per Lord Alverstone, O.J. {infraX 

(tfi) Lamer v. The King, 110 L. T. 326 (1913). 

lx) L. B. 2 C. C. E. 154 (1875). 

(V) 24 & 25 Viet, c, 100, s, 55, ^ 
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Blackburn, J. (z), -witli wkom nine other judges concurred, after 
referring to the precisely similar form of enactment used in other sections 
of the same Act (a), said : — 

“ It seems impossible to suppose that the intention of the Legislature 
in those two sections could have been to make the crime depend upon 
the knowledge by the prisoner of the girl’s actual age. It would pro- 
duce the monstrous result that a man who had carnal connection with a 
girl in reality not quite ten years old, but whom he, on reasonable 
grounds, believed to be a little more than ten, was to escape altogether. 
He could not, in that view of the statute, be convicted of the felony, 
for he did not know her to be under ten. It seems to us that the inten- 
tion of the Legislature was to punish those that had connection with 
young girls, though with their consent, unless the girl was in fact old 
enough to give a valid consent. 

“ The man who has connection with a child, relying on her consent, 
does it at Ms peril, if she is below the statutable age. 

“ The 55th section, on wMch the present case arises, uses precisely the 
same words.*’ 

Bramwell, B. (6), with whom seven other judges concurred, said : — 

‘‘ Let us remember what is the case supposed by the statute ... a 
taking of a girl in the possession of someone, against Ms will. I say that, 
done without lawful cause, is wrong, and that the Legislature meant it 
should be at the risk of the taker whether or no she was under sixteen. 

. . , This opinion gives fuU scope to the doctrine of the mens rea. If 
the taker beKeved he had the father’s consent, though wrongly, he would 
have no mens rea ; so, if he did not know she was in anyone's possession 
or in the care or charge of anyone. In those eases he would not know 
he was doing the act forbidden by the statute — an act which, if he knew 
she was in possession and in care or charge of anyone, he would know 
was a crime or not, according as she was under sixteen or not.” 

The learned Baron suggested other possible cases, in which similar 
considerations would arise and to wMch the same principle would apply : 

A man was held liable for assaulting a police officer in the execution 
of his duty, though he did not know he was a police officer (<?). Why f 
Because the act was wrong in itself. So also in the case of burglary? 
could a person charged claim an acquittal on the ground that he be leved 


(z) At pp. 171-2. 

(a) Ss. 50 and 51. 

{&) At pp. 174-6. 

(c) Vide Forbes t. Webb, 10 Cox, 362 (1S65) ; 
26 (1909). 


Maxwell r. Clanchg, 2 Or. A R, 


3 2 
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it was past six wlien lie entered ? Or, in lionse-breaking, that lie did not 
know the place broken into was a house ” 

Denman, J., commented upon the meaning of the word unlawful ” : — 

“If it means ‘with a knowledge or belief that every single thing 
mentioned in the section existed at the moment of the taking,’ un- 
doubtedly the defendant would be entitled to an acquittal, because he 
did not beheve that a girl of under sixteen was being taken by him at 
aU, . . . It is equivalent to the words ' without lawful excuse,’ using 
those words as equivalent to ' without such an excuse as, being proved, 
would be a complete legal justihcation for the act, even where all the 
facts constituting the offence exist.’ 

“ Cases may easily be suggested where such a defence might be made 
out, as, for instance, if it were proved that he had the authority of a 
court of competent jurisdiction, or of some legal warrant, or that he 
acted to prevent some illegal violence not justified by the relation of 
parent and child.” 

It is, at first sight, a matter of difficulty to reconcile this decision 
with others of equal authority, and with the doctrine of ignormtia 
Jacti as commonly understood. 

The solution of the problem seems to lie in the application of the 
principle that an act is not a crime unless the party recognised the fact 
as falling under the law, or might with due attention have done so. Due 
attention is that degree of attention which the law requires. When- 
ever a man seduces a girl who is in fact under sixteen, the law requires 
from him difierent degrees of attention to different matters. With 
regard to her parentage, he is not bound to investigate the facts at all : 
if he does not actually know that the girl has> father, mother or guar- 
dian, and has no special reason for thinking so, he may with impunity 
abduct her, being excused by the normal doctrine as to reasonable 
mistake {d). But as to her age, he is put upon the strictest obligation 
of thorough inquiry, an obligation best measured by the judicial phrase 
that he acts at his peril.” 

The real difficulty of R, v. Prince lies in the apparently arbitrary 
manner in which the statute was construed, and the decision in i?. v. 
Eibhert distinguished. Why should the law require difierent degrees 
of diligence in respect of various circumstances, apparently of equal 
importance as regards the mischief of the crime prohibited ? What 
indication does the statute itself afiord of any such differentiation ? 


(d) JK. V, Hibbert, supra. 
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However mncli or little ground there may be for it. there can be no 
doubt that the law, as settled by these two decisions, does discriminate 
between the circumstances of age and parentage, making knowledge 
or ignorance immaterial as to the former, but material as to the latter. 

The only reason assigned, though not very clearly expressed in the 
judgments, is to the effect that a man seducing a girl without knowing 
her to be in anyone’s care does not know himself to be committing even 
a civil wrong, whereas a man knowingly abducting a girl in ignorance 
of her being under the statutable age does consciously co mm it a tort, 
however optimistic he may be. 

In default of any better reason, one is bound to accept this as the 
ratio decidendi in R, v. Prince^ and to regard that case as establishing 
the proposition that a man can commit a crime without knowing it, 
provided he knows that he is infringing the legal rights of another person. 

J?. V. Tolson (e) was a case reserved by Stephen, J., upon the con- 
viction of a woman, under the same Act (/), which renders guilty of 
felony “ whoever, being married, shall marry any other person during 
the life of the former husband or wife,” but with a proviso that 
“ nothing in this Act shall extend to any person marrying a second time 
whose husband or wife shall have been continually absent from such 
person for the space of seven years last past, and shall not have been 
known by such person {g) to be living within that time.” The prisoner’s 
husband having deserted her, on 13th December, 1881, she and her 
father made inquiries, and learned from his elder brother, and from 
general report, that he had been lost in a vessel which went down with 
all hands on board, 10th January, 1887, supposing herself to be 
a widow, she openly went through the ceremony of marriage with 
another man, who was fully cognizant of the circumstances. In the 
following December the missing Tolson came home. The jury having 
found that, at the time of the second marriage, the prisoner, in good 
faith and on reasonable grounds, believed her husband to he dead, it 
was held (h) that such bona fide belief on reasonable grounds afforded 
a good defence. 


(e) 23 Q. B. D. 168 (1888). 

if) 24 & 25 Viet. c. 100, s. 57. 

ig) Vide B. v. Cullen, 9 0. & P. 681 (1840) ; B. v. Curgerwen, L. B. 1 0. C. B. 
1 (1865), etc. 

(A) By Lord Coleridge, C. J., Stephen, J., and seven other judges (five dissenting). 
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hx the conise of a long judgment. Wills, J., said : — 

I am well aware that the mischiefs which may result from bigamous 
marriages, however innocently contracted, are great : but I cannot 
think that the appropriate way of preventing them is to expose to the 
danger of a cruel injustice persons whose only eiTor may be that of 
acting upon the same evidence as has appeared perfectly satisfactory 
to a Court of Probate, a tribunal emphatically difficult to satisfy in such 
matters, and certain only to act upon what appears to he the most 
cogent evidence of death. . . . 

“ It is said, however, in respect of the o:ffence now under considera- 
tion, that the proviso in 24 & 25 Yict. c. 100, s. 57 . . . points out the 
sole excuse of which the Act allows. I cannot see what necessity there 
is for drawing any such inference. It seems to me that it merely 
specifies a particular case, and indicates what, in that case, shall' be 
sufficient to exempt the party without any further enquiry from criminal 
liability. 

“ The case of E, v. Prince is a direct and cogent authority for saying 
that the intention of the Legislature cannot be decided upon simple 
prohibitory words, without reference to other considerations. The 
considerations relied upon in that case are wanting in the present case, 
whilst, as it seems to me, those which point to the application of the 
principle underlying a vast area of criminal enactment, that there can 
be no crime without a tainted mind, preponderate greatly over any 
that point to its exclusion ” (i). 

Stephen, J., after making some observations already quoted on the 
maxim concerning mens rea (k), said : — 

“AU the judges in E. v. Prince agreed on the general principle, 
though they all, except Lord Esher, considered that the object of the 
Legislature being to prevent a scandalous and wicked invasion of 
parental rights (whether it was to be regarded as illegal apart from the 
statute or not) it was to be supposed that they intended that the wrong* 
doer should act at his peril. . . . 

“ It appears to me that every argument which showed in the opinion 
of the judges in E. v. Prince that the Legislature meant seducers to act 
at their peril, shows that the Legislature did not mean to hamper what 
is not only intended, but naturally and reasonably supposed by the 
parties to be a valid and honourable marriage, with a liability to seven 
years’ penal servitude ” (Z). 

The decision in E, v. Tolson is easier to understand than that in 


(i) Pp. 177—180. 

{h) Vide Cbap. L, ante, 
(1) Pp. 189—191. 
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jB. V. Prince, The prisoner was entitled to an acquittal, not on the hare 
ground of ignorantia facti, which is no excuse in itself, but because she 
had not fallen short of that degree of careful investigation and inquiry 
which the law required, to excuse what would otherwise have amounted 
to bigamy. With due attention^ she failed to appreciate the fact as 
falling under the law. 

Accordingly, this case has recently been distinguished, upon the 
conviction of a bigamist who said he thought his first marriage was 
invalid {m), 

(3) Quasi-Cbimes. 

The case of R. v. Prince indicates the extreme limit of the rigour 
of the law with regard to mistake of fact as affecting true crime. The 
doctrine to be deduced from it is that there may be mens rea^ or sufficient 
culpable intention ality to make an act criminal, in spite of such mistake 
or ignorance of fact as leads the offender to suppose that he is committing, 
not a crime, but a tort. 

There are, however, some classes of so-called crimes in respect of 
which it is quite unnecessary to consider the definition of mens tea or 
the relation thereto of ignorance or mistake, inasmuch as no culpable 
intentionality whatever is required to constitute criminal liability in 
respect of them. 

Not only so, but apart altogether from the question of mens rea, the 
charge against the defendant may arise not out of any personal conduct 
on his part at ail, but out of the conduct of some other person whom he 
has quite innocently and properly put in Ms place, or authorised to 
act on Ms behalf. 

Quasi-crimes may therefore fail to be true crimes, not only for lack 
of intentionality, but also under the principle of volition, wMch requires 
every criminal act or omission to be directly or indirectly attributable 
to the wish or choice of the party {n). 

Public nuisances form a curious class of quasi-crimes at common law. 

For the purpose of supporting an indictment for nuisance, it is neither 
necessary to prove the existence of culpability nor to show any personal 
act or default on the part of the defendants. The sole duty of the 


(ot) V. Bayley, 1 Cr. A. E. 86 (1908) ; cf. Lollefs Case (1812), post. Chap. III. 
(n) Vide Chap. I., ante ; Chap. X., post. 
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prosecution is to establish satisfactorily the existence of the miscHef 
complained of, without regard to the manner in which such miscHef 
arose ; because an indictment for nuisance is criminal in form only, 
and not in substance. It is essentially remedial, and not punitory (o). 


Statutes for the prevention of the sale of adulterated foods and other 
articles of commerce have always afforded a large crop of difficulties 

as to the application or non-application of the doctrine of ignorantia 
facti. 

In FUzpatr'ick v. Kelly (p) the defendant was charged, under the 
Adulteration of Food Act then in force, with selling as unadulterated 
some butter which had been largely adulterated with lard and o%r 
substances. There was no evidence of scienter, but Blackburn and 
Archibald, JJ., held this to be immaterial, and decided that an offence 
was committed whenever an adulterated article was sold as unadulte- 
rated, “ whether the seller knew it or not ” (q). 

In Betts V. Armstead (r) the respondent, who had sold some bread 
containing alum, although in ignorance thereof, was held rightly 
convicted under sect. 6 of the Sale of Food and Drugs Act, 1875 (s), 
which provides that “ no person shall sell to the prejudice of the pur- 
chaser any article of food or any drug wHch is not of the nature, sub- 
stance and quality demanded by such purchaser ” : — 

“It was suggested that the Justices ought to read into the section the 

*be words of other sections of the 

Act that the word hnowinghj was intentionally omitted from sect. 6. It 
is provided by sect. 6 that want of knowledge shall be a defence in the 
c^e of the offences specified in sects. 3 and 4, andidt is therefore obvious 
that the Legislature, when it desired to make ignorance a good answer 
has expressed that intention in the clearest terms ” (i). 

In the same case, A. L. Smith, J., said : — 


ti 

the 


Under sects. 3 and 4 it is a defence to prove want of knowledge, and 
penalty for a first offence is £50 ; while a second offence is made a 


(0) B, v. Medley, R. v. Ste2i>hens, 'post. Chap. X. 

(p) L. R. S Q. B. 337 (1873), under 35 & 36 Viet. c. 74, s. 2. 

12% b!d.' 9? (1883).'^“”’* ^ (18'^8),‘and Sarm v. ifay, 

{r) 20 Q. B. TJ. 771 (1888). 

(s) 38 & 39 Viet. c. 63. 

(1) Per Cave, J. 


c 
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misdemeanour, pnnisliable witli six montlis’ hard labour. For offenees 
tmder sect. 6, however, the only punishment is a penalty of £20. That 
also goes to show that sect. 6 intentionally says nothing about want of 
knowledge.” 

Pain V. Boughtwood {u) arose under the latter part of sect. 9 of the 
same Act : No person shall, with intent that the same may be sold 
in its altered state without notice, abstract from any article of food 
any part of it so as to afiect injuriously its quality, substance or nature, 
and no person shall sell any article so altered without making disclosure 
of the alteration,” under a penalty, in each case, not exceeding £20. 
The considerations guiding the judges in Betts v. Armstead, as to sect. 6, 
being held applicable also to sect. 9, it was held that a person selling an 
altered article could properly be convicted, although he did not know 
of the alteration : — 

By sect. 25, the seller is given a power of protecting and exonerating 
himself, by obtaining a written warranty from the person who has 
supplied the article to him. If that course is not taken, the Legislature 
assumes that the seller has been a party to what has been done. Every 
precaution is taken in the statute to enable a person honestly selling the 
article without knowledge of the alteration to defend himself against a 
charge under sect. 9 ” (a?). 

This decision afiords a good illustration of the doctrine that the law 
requires different degrees of attention and inquiry in different cases. 
Here, the law requires of a seller a greater degree of caution than that 
signified by the word reasonable, with reference to mistake of fact. He 
is not required merely to make such inquiries as are reasonable : indeed, 
the normal rule as to a^reasonable mistake of fact is altogether departed 
from, a particular course of inquiry being marked out by the statute 
itself. When the statutory precaution of obtaining a written warranty 
is duly resorted to, it avails as an absolute protection against criminal 
liability ; when it is neglected, ignorantia facti cannot be pleaded, 
because the offender has obviously failed in giving to the matter that 
degree of attention which the law requires («/). 

In Byhe v. Gower (z), under the same section, Pain v. Boughtwood 


(u] 24 Q. B. B. 353 (1890). 

(x) Per Grantham, J. 

(y) Sed vide Post,, Appendix, pp. 439 — 441. 

(z) 1892, 1 Q. B. 220 cf. Smithies v. Bridge, 1902, 2 K B* 13. 
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ms followed, aad applied to a ratlier extreme case. Tlie facts are 
sufficiently stated in tlie judgment of Lord Coleridge, C.J. : — 

“ A milk-seller Lad milk sent up to iier from the country in compara- 
tively large quantities ; she poured it into a pail, and sold it in small 
quantities to her customers, for that purpose dipping it from time to 
time out of the pail with a measure. It is matter of common knowledge 
that, unless milk is frequently stirred, there is a tendency on the part 
of the cream or fatty matter of the milk to rise to the top, leaving the 
lower portion of the milk denuded of the fat which it originally contained. 
The milk-seller sold the milk in that condition. ... I will assume that 
she did not gain hy it, that is to say, that she sold the upper portion of 
the milk, which contained an excess of fat, at the same price as that at 
which she afterwards sold the lower portion, which was deficient in fat. 
But this Act was passed with the object, not of punishing the seller,’ but 
of protecting the buyer. . . . There had been, unconsciously perhaps, 
.abstracted from the milk its fatty matter, to an extent which injuriously 
affected its quality. . . . The earlier branch of the section prohibits a 
person from abstracting part of an article of food with intent that the same 
may he sold in its altered state without notice, and it is said that the offence 
of selling aimed at by the latter part of the section is limited to the sale 
of an article so altered, that is to say, altered with such intent. ... To 
my mind, so to construe the section would be to make nonsense of it, 
and to deprive the public of the greater part of the protection which the 
section was intended to afford . - . the injury to the purchaser being 
just the same, whether there was a wrongful intent or not.” 

Wright, J., referred to Fitzpatrick v. Kelly, and said : — 

Knowing of that decision, Parliament in 1875 drafted the present 
Act in the form in which they did, and it is only reasonable to suppose 
that from their knowledge of the construction wljich the judges had put 
upon the section in the earlier Act, they could tell what construction 
the judges would be likely to put upon a similar section in the Act they 
were passing, and would know that it would be construed without any 
reference to guilty intent.” 

The doctrine of Dyke v. Gower was expressly approved in the judgment 
of Lord Eusseli, C. J., in the similar case of Spiers and Pond v. Bennett (u), 
in which, however, it was held that there had been a sufficient disclosure 
of the alteration to satisfy the requirements of the section. 

In Derbyshire v. Houliston (h) a different construction was put upon 
the third paragraph (now repealed) of sect. 27 of the same Act. It 

(a) 1896, 2 Q. B. 65. 

(b) 1897, 1 Q. B. 772. 



laNOBANCE OB’ FACT. 


43 


was held that the appellant could not be convicted thereunder of giving 
a false warranty in writing to a purchaser, seeing that he had no reason, 
at the time he sold the article, to believe that it was otherwise than as 
stated. This construction has since been expressly confirmed by the 
Sale of Food and Drugs Act, 1899 (c), but the judgment of Hawkins, J. 
is noteworthy, if only because it seems to make of no account, as bearing 
on sect. 27, the considerations which were relied upon in previous 
cases upon the construction of sects. 6 and 9, particularly the points 
as to lightness of penalty and omission of the -word knowingly : — 

‘‘ It seems to me a monstrous proposition that a man can be con- 
victed and liable to a penalty of £20 in such a case as this, even though 
he b.eheved that the warranty which he gave was true. . . . Where it 
is thought to be shown that the Legislature means to punish without 
req[uiring proof of moral guilt, such an intention must be very clearly 
expressed. In the present case, where the charge is under one of four 
clauses contained in the same section, and aU the other three clauses 
clearly req^uire proof of guilty knowledge, I am of opinion that the con- 
viction cannot be supported in the absence of such proof.” 

By sect. 116 of the Public Health Act, 1875 (d), powder is given to 
certain public officials to inspect meat “ exposed for sale, or deposited 
in any place for the purpose of sale, or of preparation for sale and 
intended for the food of man,’’ and if such meat appears to be unsound 
or unfit for food, it may be seized. By sect. 117 a justice may condemn 
the meat and order it to be destroyed, ‘‘ and the person to whom the 
same belongs, or did belong at the time of exposure for sale, or in whose 
possession or on whose premises the same was found ” is liable to a 
penalty (e). ^ 

This statute is obviously intended to put people on their peril as to 
either the exposure for sale or the mere possession, apart from such 
exposure (/), of any meat that is found in fact to be unsound or unfit 
for human consumption. In other words, it gives rise to a liability 
which, although in many cases it may be criminal, is in some cases- 
merely quasi-criminal. 

In Blaker v, Tillstone (g) there was no evidence that the appellant 


(e) 62 & 63 Viet. c. 51, s. 20 (6). 

(d) 38 & 39 Viet. c. 55. 

(e) Cf. Pabiic Health Acts Amendment Act, 1899, s. 17 (2). 
(/) MaUimon v. Carr, 1891, 1 Q. B. 48. 

(sr) 1894, 1 Q. B. 3i5. 
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Lad seen tlie meat, altliongh Lis servants knew of its condition, and tlie 
appellant might and would Lave Lad personal knowledge if Le Lad 
exercised reasonable care. Upon a case stated by the justices, it 
was held that proof of personal knowledge was not necessary for a 
conviction : — 

“ TLe object of the Act is that people shall not be exposed to the 
danger of eating and drinking poison ; that anything which is likely to 
injure life shall not be sold. . . .We are dealing with a statute passed 
for the protection of the public, the purpose of which would be defeated 
if it were necessary to show a guilty knowledge in the seller ” (h). 

TLe statutory provisions above quoted were afterwards extended to 
ail articles intended for the food of man (i), and it was provided. that 
a justice might condemn any such article upon complaint made 
“ although the same has not been seized as mentioned in section 116 
of the said Act ” (/c). 

Under this enactment it was held in Firth v. McPhail (1) that there 
could be no conviction where the defendant deposited diseased meat 
on another person’s premises for the purpose of sale, it not having been 
actually ‘‘ exposed for sale, or found in his possession or on his premises,” 
and Lord xilverstone, C.J., though expressly approving the decision in 
Blaher v. Tillstone, observed : — 

It is true that the statutes in question ought, if possible, to be so 
construed as to make them effective to prevent diseased meat and other 
kinds of food being sold to persons who may not themselves be able to 
detect whether the meat or food is good or not. It must be remembered , 
however, that that particular evil is met to some extent by the power 
given to seize the meat, and that the additional punishment of the 
persons who have done, or have been parties to, that which has been 
done, though it may be desirable in order to prevent the thing being 
done again, does not ahord any direct protection to the public in respect 
of the meat which has been seized. . . . E everting to the words ‘ and 
the person to whom the same belongs or did belong at the time of the 
exposure for sale,’ it may be that the Legislature thought that tho 
seizure and forfeiture of the meat was a sufficient protection unless there 
Lad been an exposure for sale.” 


(h) Per Lord Coleridge, C. J. ; et vide Wieland v. Butler-Hogan, 1905, 2 K. B. 
300 ; Hobbs v. Winchester Corporation, 1910, 2 K. B. 471. 

(i) Public Health Act Amendment Act, 1890, s. 28 (1). 

Ih) Ib., s. 28 (2). 

(Z) 1905, 2 IC. B. 300. , 
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The phenomenon of quasi-crime has frequently arisen under various 
sections of the Licensing Acts, whereby the sale of intoxicating liquors 
without a licence, or to drunken persons, or to police officers on duty 
and the carrying on of betting or gaming on licensed premises, have 
been prohibited in a more or less arbitrary manner. 

As early as 1842 it was established that persons coming under the 
Licensing Acts then in force were bound by rules more rigorous than 
those governing the construction of ordinary penal enactments. 

In R. V. Lockwood (m) it was held that the keeper of a licensed beer- 
shop (n) was liable to penalties imposed (o) for having in his possession 
certain prohibited articles ; and that it was unnecessary to prove that 
he had them in Ms possession with any criminal intent. 

So, in R, V. Woodrow (p) a dealer in tobacco by retail was held liable 
to a statutory penalty of £200 (q) for having in Ms possession some 
adulterated tobacco, although he had purchased it as genuine, and had 
no knowledge or cause to suspect that it was not so ; and Pollock, O.B., 
said : — 

“ It being within the personal knowledge of the party that he was in 
possession of the tobacco (indeed, a man can hardly be said to be in 
possession of anything without knowing it) (r), it is not necessary that 
he should know that the tobacco was adulterated ; for reasons probably 
very sound, and not applicable to this case only, persons who deal in an 
article are made responsible for its being of a certain quality. . . . 
In reality, a prudent man who conducts tMs business will take care to 
guard against the injury he complains of. . • . If he examines the 
article, he may reject it, and not keep it in Ms possession ; or if he is 
incompetent to do thaj, he may take a guarantee that shah render the 
person with whom he is dealing responsible for all the consequences of 
a prosecution ” (s). 

In the same case, Parke, B., said : — 

“ An innocent man may suffer from his want of care in not examining 

(m) 9 M. & W. 378 (1842)' 

(n) Undei? 1 Will. 4, e. 64, and 4 & 5 WiU. 4, c. 84. 

(o) By 66 Geo. 3, e. 58, s. 2. 

(2?) 15 M. & W. 404 (1846). 

(q) Under 5 & 6 Viet. c. 93, s. 3 ; et vide s. 98. 

(r) Of. JB. v. Marskt 2 Bl & C. 717 {under 6 Anne, c. 14, now repealed ; vide 
Game Act, 1831, s. 4), per Abbott, 0. J., and littledale, J. (1824) ; Smith v. WM, 
60 J. P. 517 (under Weights and Measures Act, 1878, 41 & 42 Viet. c. 49, si 48) 
(1896) ; and v. €rane». 7 Or. A. B. 113 (1912). 

{$) Per Pollock, O.B., at pp.* 415-6. 
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til© tobacco be bas received, and not taking a warranty ; bnt tbe pubMc 
inconvenience would be mncb greater if in ©very case tb© officers were 
obbged to prove knowledge. They would be very seldom able to do so. 
Tbe Legislature bave made a stringent provision for tbe purpose of pro- 
tecting tbe Eevenue, and bave used very plain words ” {^). 

With regard to tbe sale of liquors to intoxicated persons, tbe law was, 
until recently, contained in sect. 13 of tbe Licensing Act, 1872 (u). 

In Gundy v. Le Cocq {x), where a publican bad sold liquor to a drunken 
person, who had given no indication of being intoxicated, in ignorance 
of the fact that he was drunk, it was held that the statutory prohibition 
was absolute, and that knowledge was not necessary to constitute the 
offence, or so-called offence. 

This case was distinguished in Somerset v. Wade (?/), decided under the 
same section, as to the offence of “ permitting drunkenness.’’ A man 
cannot properly be said to permit anything, unless he bave some know- 
ledge, or means of knowledge, of what he is permitting, as well as control, 
or means of control, over the conduct in question (z). 

The section under which these cases were decided is now repealed by, 
and re-enacted in sect. 75 of, the Licensing (Consolidation) Act, 1910, 
which, after making it an offence punishable by fine for a licence- 
holder to “ permit drunkenness, or any violent, quarrelsome or riotous 
conduct to take place on his premises, or sell any intoxicating liquor to 
a drunken person,” contains a new provision (a), that upon a charge 
against a licence-holder of permitting drunkenness on his premises, if 
it is proved that any person was drunk on his premises, it shall lie on 
him to prove that he and the persons employed by him took all reason- 
able steps for preventing drunkenness on tbe premises. 

This express provision affects the onus of proof as to the guilty know- 
ledge which was held to be essential in Somerset v. Wade^ and leaves 
untouched the rule in Gundy v. Le Gocq^ to the effect that mens rea is not 
necessary to constitute the offence (or quasi-crime) of selling liquor to 
a drunken person (6). 

{t) Per Parke, B., at p. 417 . 

{u) 35 & 36 Viet. c. 94. 

{x) 13 Q. B. D. 207 (1884). 

{y) 1894, 1 Q. B. 574. 

(z) E. V. Chainey, 83 L. J. K. 33. 306 (1913), under sect. 17 of^the Children Act, 1908. 

(а) Sub-sect. 3. 

(б) Cf. Copley v. ButIoUj 39 L. J. M. 0. 141 (1870), as to sale to supposed traveller 
during closing hours ; see now sect. 61 (2) of the Consolidation Act. 
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Sect. 16 of tlie Act of 1872 (c) was considered in the important case 
of Sherras v. De Rutzen {d), where a police constable on duty had been 
supplied with liquor by the appellant’s daughter in his presence. The 
constable, who was well known to them both, had removed his armlet, 
and they therefore took it for granted that he was off duty. Upon a 
case stated by the quarter sessions the conviction was quashed, on the 
ground that the appellant had reasonably believed the officer to be 
off duty : — 

An argument has been based on the appearance of the word Icnow^ 
ingly in sub-sect. 1 of sect. 16, and its omission in sub-sect. 2. In my 
opinion, the only effect of this is to shift the burden of proof. In oases 
under sub-sect. 1, it is for the prosecution to prove knowledge, while in 
cases under sub -sect. 2, the defendant has to prove that he did not 
know ” (6). 

Another section of the Act of 1872 creating quasi-crimes was sect. 17> 
now re-enacted in practically the same form in sect. 79 of the Consoli- 
dation Act, rendering it an offence punishable by fine for a licence- 
holder to suffer any gaming or unlawful game to be carried on upon his 
premises. Here, however, there is no departure from the doctrine of 
mens rea (/) which requires some degree of knowledge or wilful ignorance 
(e.y., connivance or carelessness) on the part of the defendant or some- 
one put in his place to supervise the conduct of business on the licensed 
premises. The cases of quasi-crime under this section affect, not the 
principle of intentionality, but the principle of volition ; they amount 
merely to a departure from the ordinary doctrine that a man is not 
criminally responsible foj unlawful conduct on the part of his servant or 
agent committed without his own privity or cognizance (g). 

Brooks V. Mason Qi) arose under sect. 2 of the Intoxicating Liquors 
(Sale to Children) Act, 1901 (i), infiioting a penalty upon any licence- 
holder who knowingly sells or delivers, or allows any person to seU or 

(c) Now re-enacted in almost identical words in sect. 78 of the Consolidation Act. 

id) 1895, 1 Q. B. 918 ; sed cf. B, v. Guest, 60 J. P. 458 (1896). 

(e) Per Day, J. ; cf. per Brett, J., in B. v. Prince, L. R. 2 C. C. R. 154, at pp. 159 
— 162 ; per Stephen, J., in Gundy v. Le Cocg, ub, sup. 

(f) Lee V. Taylor and Gill, 77 J. P. 66 (1912). 

(g) Vide Bosley v. Davies, Bedgate v. Haynes, Somerset v. Hart, and BoTid v, 
Evans, post. Chap. X. 

(h) 1902, 2 K. B. 743. 

(i) See now Licensing (Consolidation) Act, 1910, s. 68. 
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delivers intoxicating liquor to any person under the age of foarteen for 
consumption ofi tlie premises, excepting sncB. intoxicating Equors as 
are sold or delivered in corked and sealed vessels.” Lord Alverstone, C. J. 
(Wills and Ckannell, JJ., concurring), held, thougli not witliout doubt, 
that it would be altering the language of the statute, and departing from 
its intention, to read tbe word knowingly into tbe exception,” and that 

tbe Act only intended to except intoxicating liquors sold or delivered 
in vessels wMcb were in fact properly sealed and secured. Tbe exception 
specifies matters of defence wbicb, if proved in fact, would negative tbe 
allegation that an ofience bad been committed.” 

It was therefore held to be no defence that tbe licence-bolder honestly 
believed, when be delivered tbe liquor, that tbe vessel was sealed, when 
in point of fact it was not {Jc). 

Yet it was held in Groom v. Grimes {1), under tbe same section, that 
tbe statute could not be construed as enacting an absolute prohibition 
so as to support tbe conviction of a licence-holder where neither be nor 
tbe barman who sold tbe liquor bad any knowledge that tbe buyer was 
under fourteen years of age, tbe barman honestly believing him to be 
over that age. 

Tbe distinction between tbe two cases seems to be that tbe seller is 
put upon bis peril to ascertain a specified fact, viz., that tbe vessel is 
corked and sealed : wbicb be may ensure by corking and sealing it 
himself ; but that as to tbe buyer’s age, wbicb must necessarily be a 
matter of some uncertainty so far as tbe seller is concerned (m), tbe 
ordinary rule of law applies, whereby hona fide mistake on reasonable 
grounds afiords a good defence. 

There remain to be mentioned a few miscellaneous and isolated cases 
wbicb, decided upon tbe construction of various statutes, are not 
included in any of tbe foregoing classes of exceptions to tbe general 
principle of intentionality. 

In Sherras v. De Rutzen (w) Wright, J., mentioned, as an exceptional 
class of cases in wbicb tbe ordinary doctrine has been departed from, 


{h) Cf. Farndale v. Dillon^ 1907, 2 K. B. 513 ; Jones v. Shervington^ 1908, 2 
K. B. 539 ; and Emary v. NollotJi, etc., post. Chap. X, 

(l) 89 L. T. 129 ; 67 J. P. 345 (1003). 

(m) Sod cf, B. V. Prince, supra, 

{n) Supra, 
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cases in wHcli, aMongli tlie proceeding is criminal in form, it is really 
only a summary mode of enforcing a civil right,’’ e.g., unintentional 
trespass in pursuit of game (o), and unconscious dramatic piracy (p). 

Such cases are of rare occurrence, and the procedure is obviously 
analogous to that of indictment at common law for a public nuisance. 

In i?. V, Bishof (q) the defendant was indicted for receiving more than 
two lunatics into an unlicensed house (r). It was proved that she 
honestly, and on reasonable grounds, believed that the persons in 
question were not lunatics, but were persons afficted with hysterical 
and other disorders approaching to lunacy. The decision of Stephen, J., 
that such belief was immaterial, regard being had to the scope of the Act 
and the object for which it was passed, was upheld by the Court on 
appeal, Denman, J., observing that if the defendant’s honest belief 
were held to be a defence, the object of the statute might be frustrated. 
In commenting upon the case, Stephen, J., observed that the stringent 
construction put upon the Act was warranted by its general scope 
and the nature of the evils to be avoided : “ I am not aware of any 
other way in which it is possible to determine whether the word hnow- 
ingly is or is not to be implied in the definition of a crime in which it is 
not expressed ” (a). 

By sect. 1 of the Betting and Loans (Infants) Act, 1892, it is made a 
misdemeanour to send or cause to be sent certain betting circulars, etc., 
to a person whom the sender knows to be an infant ; and if such circular 
“ names or refers to anyone as a person to whom any payment may be 
made, or from whom infcSrmation may be obtained . . . the person so 
referred to shall be deemed to have sent such document as aforesaid, 
unless he proves that he had not consented to be so named, and that he 
was not in any way a party to, and was wholly ignorant of, the sending 
of such document ” (if). 

By sect. 8 it is provided that if any such circular, etc., is sent to any 

(o) Mm'dm v. Porter ^ 7 0. B. N. S. 641, per Williams and Willes, JJ. (1880) ; 
cf. WalUm V. Major, L. B. 10 0, B. 662 (1875) ; imimm v. Bad, 30 T. L. B. 
4r96 (1914) ; et wde art. “ Game Trespass, Absence of Mens Bea,” 78 J. P. N. 313. 

(f) Lee V. Simpson, 3 0. B. 871 ; of. Cooper y, WhiUingTmn, 15 Oh, B. 501 (1880). 

(q) 5 Q. B. B. 259 (1879). 

(r) Contrary to 8 & 9 Viet. e. 100 ; now Lunacy Act, 1890, s. 315. 

(s) St. Hist., Y. 2, p. 117. 

t) Cf. sect. 2, and the Moneylenders Act, 1900, s. 5. 


M.B. 
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person at any university, school, etc., and such person is an infant, the 
person sending or causing the same to be sent shall be deemed to have 
known that such person was an infant, unless he proves that he had 
reasonable ground for believing such person to be of full age. 

In Milton v. StuM {u) it was held, under these sections, that a circular 
sent to a person at an address in a university town is not sent to a person 
at a university,” unless the sender knows that the address is that of a 
house at which undergraduates are permitted by the university authori- 
ties to reside : — 

In my opinion, the section should be read thus : ' If any such 
circular is sent to any person at an address in a university town which 
would suggest that the sender knew that the person to whom it was sent 
is a member of the university, and such person is an infant, the person 
sending the same shall be deemed to have known that such person was 
an infant ’ ” (a;)- 

The intention of the statute was undoubtedly to create as wide a 
presumption as possible of knowledge, on the sender’s part, as to the 
material facts ; and there is perhaps traceable in the above decision 
a tendency to confine within narrow limits the application of the doctrine 
relied upon in some of the older decisions whereby the general scope and 
purpose of an Act are evoked for the creation of quasi-crime by impli- 
cation. 

On the other hand, it has been rather widely suggested {y) that the 
doctrine of mens rea has no application to by-laws regulating the 
width of thoroughfares, the height of buildings, and other matters of 
municipal legislation, for the general welfare, health, or convenience ; 
and it has indeed been laid down in a recent case that from the operation 
of the general doctrine are to be excluded all cases of the breach of 
those statutory regulations which are now becoming so manifold and 
voluminous as to increase to an alarming extent the burden of legal 
responsibility {z). 

~ {u) 1910, 2 K. B. 118, 

(x) Per Bray, J. 

(«/) WiHfl, Circ. Ev., pp. 148-9 

( 2 :) Per Lord Alverstone, C.J., Provincial Motor Cab Co. v. Dunning^ 1909, 2 
K. B. 599, vide fos% Chap. X. 




CHAPTEE III. 


laNOEANGE OF LAW. 

“ Regnla esty juris quidem ignomntiam cuique nocerey faeti vero igno- 
rmtiam non mcere ” (a). 

Igmrmtia juris y quod quisque scire tenetur, . . . neminemexcusat^\b). 

In tlie leading case (c) a jury kad convicted the prisoner of keeping a 
lottery but recommended him to mercy on the ground that he was 
perhaps ignorant of the statute, and did not know that he was acting 
contrary to law. The conviction was affirmed, Erie, C.J., saying: 

“ Ignorance of the statute is no excuse for the violation of its provisions. 
That ground does not annul the verdict.” 

Two reasons have been assigned for this doctrine, one of which is 
absurd, and the other indisputable. 

The false reason is that invented by the jurist Heratius (d) : ‘‘ Cum 
jus finitum et fossit esse et deheat, facti interpretaiio plerumque etiam 
prudentissimos f allot ” ; and adopted by Blackstone (e) : “ A mistake | 
in point of law, which every person of discretion not only may, but is ; 
bound and presumed to know, is in criminal cases no sort of defence.” 

Any person who could really claim complete acquaintance with 
even statute law alone, say from the first clause of Magna Carta to the 
last paragraph of the mos^ recent regulations issued under the National 
Insurance Act, 1911, would have gained more wisdom than that pro- 
mised by the serpent to our first ancestors, when the law was in a state 
of less complexity : Ye shall be as gods, knowing good and evil.” 

The only true, and at the same time obviously sufficient, reason for 
the doctrine of ignorantia juris is that, if this were once admitted as a 
ground of immunity, the questions arising out of it would in the majority 
of cases be incapable of solution, and would render impossible the 


(a) Dig., 22, 6, 0, 

(b) 2Bep. 3, 0; 1 Hale, 42. 

(o) B, v. Orawshaw, 30 L. J. M. C. 58 (I860). 
{d) Dig., 22, 6, 2. 

(e) BL Comm., II:, 47, 


4—2 
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admMstratioii of justice. Finding it impracticable to enter into sucb 
questions, the law must needs avail itself of a sweeping rule, or pre- 
sumption, prohibiting the allegation of ignorance by way of excuse. 

In other w-ords, “ The law is administered upon the principle that 
every one must be taken conclusively to know it, without proof that he 
does know it ’’ (/). 

There are, however, modern apologists for the reasoning put forward 
by Neratius and Blackstone. 

“ This substantive principle is sometimes put in the form of a rule of 
evidence, that everyone is presumed to know the law. It has accord- 
ingly been defended by Austin and others on the ^onnd of difficulty of 
proof. If justice requires the fact to be ascertained, the difficulty of 
doing so is no ground for refusing to try. But everyone must feel that 
ignorance of the law could never be admitted as an excuse, even if the 
fact could be proved by sight and hearing in every case. Furthermore, 
now that parties can testify, it may be doubted whether a man’s know- 
ledge of the law is any harder to investigate than many questions which 
are gone into (^f). The difficulty, such as it is, would be met by throwing 
the burden of proving ignorance on the law-breaker. The principle 
cannot be explained by saying that we are not only commanded to 
abstain from certain acts, but also to hnd out that we are so commanded. 
For if there were such a second command, it is very clear that the guilt 
of faffing to obey it would bear no proportion to that of disobeying the 
principal command if known. Yet the failure to know would receive 
the same punishment as the failure to obey the principal law. 

“ The true explanation of the rule is the same as that which accounts 
for the law’s indifference to a man’s particular temperament, faculties, 
and so forth. Public policy sacrifices the individual to the general 
good ” (h). 

It is a pity that so much pains should be taken to arrive at this 
platitude ; and the more so because almost every argument used is 
faulty. 

The proposition that if justice some ideal principle of fairness) 
requires proof, difficulty is no ground for dispensing with it, is notori- 
ously at variance with the principles governing the administration of 
law in any civilised community. If it were true, the entire law of evi- 
dence would have to be re-written, proof of motive might well be regarded 


if) Per Tindal, C. J., 10 Cl. & F. 210. 
(g) Cf. Markby, 269. ^ 
h) Holmes, pp, 47-8. 
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as material to tlie issue in every trial, and Judicial cases would be of 
boundless range and infinite duration. 

Every legal presumption followed by tbe Courts is grounded upon tbe 
difficulty or inconvenience of bringing tbe actual facts into direct proof ; 
and it is a fallacy to set up any other reason as justifying the presump- 
tion of legal knowledge. 

In the case of a newly arrived foreigner committing malum froM* 
hitum^ the fact of actual ignorance of the law could certainly be proved 
with reasonable satisfaction “ by sight and hearing,” and there is no 
principle of “ justice ” which would refuse such evidence in justification 
were it not for the jpresumptio juris et dejure^ grounded upon the general 
inconvenience which would ensue from the admission of such evidence 
in any circumstances. 

In an isolated case of that kind there might be no actual difficulty in 
considering evidence of ignorance, but, as Lord EUenborough once 
said (i), if such evidence were once admitted, “ there is no saying to 
what extent the excuse of ignorance might not be carried. It would 
be urged in almost every case.” 

It is true that, now that parties can testify,” any criminal might go 
into the box and swear to his own ignorance. That would no doubt 
frequently happen ; but what value could be attached to such testi- 
mony ? How can it be thought that such a farce would suffice to show 
the prisoner’s state of mind with regard to the law ? 

Of ail matters, the state of any man’s mind is the most difficult to 
probe. Concerning facts, his knowledge or ignorance may sometimes be 
gathered from his behaviour ; but how could a prisoner’s worthless 
testimony as to his own ignorance of positive law be either corroborated 
or disproved ? 

Every prisoner would go scot free, unless shown to have made an 
explicit confession (after caution) to the efiect that he was thoroughly 
familiar with all the details of the statute and case law bearing upon 
the offence charged against him. 

The difficulties involved by such procedure as this could certainly 
not be disposed of by “ throwing the burden of proving ignorance on 
the law-breaker.” Even if the fact of ignorance were proved, such 
ignorance might be due to the prisoner’s own neglect to avail himself 


(^) La Bilbie v. Lumley, 2 East, 469. 
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of the means of education at Ms disposal. An inquiry into such ques- 
tions would involve, among other tMngs, an exhaustive review of the 
prisoner’s whole career, from weaning to felony. 

The doctrine is not explained, certainly, “ by saying that we are 
not only commanded to abstain from certain acts, but also, to find out 
that we are commanded.” So far from being a complete explanation 
of the reason, tMs is merely a partial statement of the efiect of the prin- 
ciple under discussion. There undoubtedly is a “ second command ” 
of that kind, binding as many persons as come within the efiective 
promulgation of the law. Others it cannot bind, by way of command ; 
they are punished, not for actual crime, but arbitrarily, by virtue of 
legal presumption, justified by the difficulty of drawing those distinc- 
tions wMch an ideal system of justice would require. The moral 
guilt of not ascertaining the existence of a law may be nil ; but the 
legal guilt of that dereliction bears the same relation to consequent 
infractions of the law as the legal guilt of becoming intoxicated bears 
to offences committed by a drunken man. 

The remarkable thing is, not that the law sacrifices the individual to 
the public good (as it always does), but that, in punishing those who were 
ignorant of its commands, it inflicts evil upon persons who were not 
under its sanction at the time when they committed the acts forbidden, 
and upon whose motives at that time the law could therefore have no 
operation or influence. 

An ideal system of law, armed with the usefnl weapon of omni- 
science, would not do tMs. Positive law, being less powerful, deals the 
heavier strokes, and discriminates less wherC they fall. 

Our law does not, as the Roman law is said to have done (h), allow 
the existence of any classes of persons quibm 'permissum est jus ignorari. 
All persons capable of responsible conduct are conclusively presumed to 
be acquainted as well with the pro\ isions of the most recent statute (1) 
as with the most antiquated precepts of the common law. 

Thus, it was held to be no defence, on the part of a foreigner charged 
with an unnatural crime committed in England, that he did not know 
he was doing wrong, the act not being an offence in Ms own country (m). 

{k) Dig., 22, 6, 93 ; cf. Lindley, s. 29, Chap. 3, sed vide Clark, Anal., p. 56. 

(1) Cf. Lindley, s. 25, Chap. 3 ; Burns v. Noaoellf post. Chap. X. 

{m) B. V. Esop, 7 C. & P. 456 (1836). 
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It does not matter liow little opportunity tiere may haYe been to 
acquire a knowledge of tbe law : tbe maxim applies even in bard cases. 

Foreigners acting as seconds in a ‘‘fair duel,” in ignorance of tbe 
law, and under tbe impression that they were bound as men of bononr 
to act as they did, were beld triable on tbe capital charge in spite of 
tbe fact that tbe acting as seconds in a duel was not a punishable offence 
according to tbe law of their own country (w). 

Tbe same doctrine would of course apply, by virtue of tbe fiction of 
exterritoriality (o), to an offence committed on board a British ship 
while on tbe high seas. 

It might be imagined that, in tbe case of a statute recently passed, 
ignorance might be allowed as an excuse, on proof that it was impos- 
sible for news of tbe statute to reach tbe prisoner’s ears before tbe time 
when tbe offence was co mm itted. It was, however, held otherwise by 
Lord Eldon in a case of malicious shooting, under two statutes (p) 
tbe latter of which, “ amending certain defects in tbe law respecting 
offences committed on tbe high seas,” only received tbe Koyal Assent 
on tbe lOtb May, 1799. Tbe offence was committed upon a ship off 
tbe coast of Africa on tbe 27tb June, 1799, when tbe prisoner could not 
possibly know of tbe existence of tbe Act. Tbe jury having been 
directed that “ bis ignorance of tbe fact could in no other wise affect 
tbe case than that it might be tbe means of recommending him to a 
merciful consideration elsewhere,” be was convicted accordingly, and 
tbe conviction was upheld, though a pardon was recommended by tbe 
judges (q). 

It may therefore be laid down that, so far as criminal law is concerned, 
tbe presumption of legal knowledge is not only conclusive wherever it 
applies, but is quite free from exceptions in point of its application, so 
far as it is confined to questions of pure law. 

Tbe only real difficulty is to distinguish between ignorance of law and 
ignorance of fact. 

Tbe difficulty of discriminating between questions of law and those of 

(n) Baronefs Case, 1 E. & B. 1 (1852). 

(o) B, V. Lopez, B. v. Baitler, D. & B. 525 (1858). 

(p) 9 Geo. 1, c. 22 ; 39 Geo. 3, c. 37. 

{q) B, V. Bailey, B. & E..1 (1799) ; cf. Burns v. Nowell, ub* sup* 
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fact is as old as, and eyen older than, tie system of trial by judge and 
jury, being indeed inevitably attendant upon tie application to parti 
cular facts and circumstances of any system of law wiatever (r). 

"Wbere a mistaken claim of right is alleged, questions of law are 
frequently confused with questions of fact, and it is possible to look at 
one and tie same question from either point of view as involving a 
question of law or of fact. 

Eor ezample, Lolley^s Case (s), where a man was held rightly con- 
victed of bigamy (t), having married after an invalid Scotch divorce 
obtained in good faith, and the validity whereof he had no reason to 
doubt (u), was cited by Wright, J, (x), as an instance of mistake of 
fact, and as involving a departure from the normal doctrine of mens 
Tea ; but it can with at least equal reason be regarded {y) merely as 
an ordinary application of the rule concerning mistake of law. The 
same remark applies to another example suggested by the same autho- 
rity {z), viz., a claim of right unsuccessfully set up on the ground of a 
hona fde belief in a legally impossible right to fish (a). 

These are, however, exceptional cases, and it may be laid down as 
a rule of general application that when a person, charged with a criminal 
ofience, succeeds in proving satisfactorily that the conduct complained 
of was induced by a reasonable and hona fide mistake on his part as to 
the existence of a legally possible (but in fact non-existent) right to do 
the acts charged, that defence may be effective under the doctrine of 
ignorantia facti, although ignorantia juris be also involved. 

As was said by Lord Westbury in a civil case : — 

“ Ignorantia juris hand excusat, but in that-^maxim the word jus is 
used in the sense of denoting general law, the ordinary law of the country. 
But when the word jus is used in the sense of denoting a private right, 
that maxim has no application. Private right of ownership is a matter 
of fact : it may be the result also of matter of law ’’ (5), 

(r) Cf. Big., 22, 6, 1. 

{s) B. & B. 237 (1812). 

(0 Under 1 Jac. 1, o. 11. 

{u) Cf. jK. V. Bayley (1908), ante. Chap. IL 
(a;) In Sherras v. De Butzen, ante. Chap. 11. 

(y) Ben., S. C,, p. 34, n. 2. 

{z) Wright, J., ub. sup» 

{a) Hargreaves v. Diddams, L. B. 10 Q. B. 582 (1875) ; of. v. Twose, infra > 
B. V. Hearn, cit. Kenny, OutL, 69. 

(6) Goober v. BJiibbs, L. B. 2 H. L. 170. f. 
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Tlie maxim Injure nm remota causa sed proxima specfaiur is frequently 
applicable in snch cases. 

“ It were infinite for the law to judge tlie causes of causes, and tlieir 
impulsions one of anotlier ; tlierefore it contentetli itself with tlie imme- 
diate cause, and judgetli of acts by that, without looking to any further 
degree (c). 

It is on this ground that a bona fde and reasonable claim of right 
justifies what would otherwise amount to larceny (c?). The proximate 
error is as to a supposed fact, viz., that the thing taken belongs to the 
taker, and not to another. 

Thus, if a woman were to take corn by gleaning it from a field in the 
honajide though mistaken belief that she had a right to do so, the jury 
might properly acquit on the ground that there was no felonious inten- 
tion (e) ; it being obviously impracticable in such a case to decide how 
far the mistake related strictly to matters of fact the tacit consent 
of the farmer ; existence of a local custom, etc.) and how far to questions 
of abstract law (e,g,, the sufficiency or legal admissibility of the alleged 
custom). 

A woman was indicted for stealing a five-pound note, which was found 
by her little girl in the street and handed to another little girl, from 
whom the prisoner recovered it, saying : “ Where is that note which 
our Mary picked up ” Upon its being given to her, she delivered it 
to her husband, who at once cashed it. When inquiry was made, the 
prisoner foolishly denied all knowledge of the matter. Upon these 
facts, Coleridge, J., directed the jury as follows : — 

‘‘ Elizabeth Eeed might think that she had a right to the note, in 
consequence of her daughter having picked it up. . . . And, thinking 
so, she might have gone and made the demand for it, as if she had said, 
‘ You have Mary’s note ; give it up.’ Under these circumstances, she 
could not be guilty of larceny. But then the conduct of the parties 
subsequently to this is to be considered. . . . Ignorance of the law 
cannot excuse any person, but at the same time, when the question is 
with what intent a person takes, we cannot help lookmg into their state 
of mind ; as if a person takes what he believes to be his own, it is 
impos sible to say he is guilty of felony ” (/). 

(c) Bac. Max., Beg. 1. 

(f^) Vide Kenny, OutL, pp. 68-9, and 203-5. 

(e) Buss., 1190 ; cf. Watkins v. Major, Dickinson t. Bad, etc., cit. ante. Chap. II. 

(/) E. v. Beed, C. & M. 306 (1842) ; cf. E. v. Wads, 11 Cox, 549 (1869), claim 
of lien. 
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An old decision upon an indictment for robbery goes even further. 
The prisoner was a poacher, who forcibly recovered from a gamekeeper 
some wires set for game, which the gamekeeper had lawfully taken from 
^m under a statute legalising such seizure {g). It was held that evi- 
dence of the prisoner’s ignorance of the statute was admissible, as being 
relevant to the question whether he took the wires back xmder a p.laitn 
of right (A). 

Here, it might be said that the prisoner’s mistake was one of law. 
He simply did not know the provisions of the Act under which the 
keeper’s seizure and possession of the wires were lawful. But the mis- 
take of law led to a mistake of fact ; he thought the gamekeeper was 
the felon, and not himseK. The case was therefore comparable to that 
of a man killing an innocent woman in mistake for a burglar (i). 

So, where a man’s servant was indicted for feloniously obstructing 
the air-way of a mine, and it appeared that the act was done in obedience 
to the master’s orders and in the honafide belief that they were in pur- 
suance of his rights. Lord Abinger, C.B., directed an acquittal, saying : — 


If a man claims a right which he knows not to exist, and he tells hia 
servants to exercise it, and they do so, acting bona fide, I am of opinion 
that that is not a felony in them, even if in so doing they obstruct the air- 
^y of a mine. T^Tiat I feel is this, that if these men acted bona fide in 
Obedience to the orders of a superior, conceiving that he had the right 
wMch he claimed, they are not within this Act of Parliament. But if 
either of these men knew that it was a malicious act on the part of his 
master, I think then that he would be guilty of the offence charged ” {Jc). 

In R. V. Tinekler (1) the prisoner, who was charged with abduction (m), 
had, without any proper motive, taken a girl oat of the possession of 
the person nghtfuUy having custody of her ; but he aUeged that the 
act was done in pursuance of a promise made by him to the chdd’s 
father before his death, and that he did not know he was breaking the 
law. Cockburn, C.J., charged the jury as follows 


to) 5 Anne, o. 14, s. 4. 

{h) S. V. Sail, 3 C. & P. 409 (1828) ; et vide B. v. Boden, 1 C. & K. 395 (1844) . 
B. V. Sturgess, 9 Cr. A. B. 120 (1913). ^ ’ 

(») Levett's Case, Cro. Oar. 538 ; 1 Hale, 474 (1638) 

(i) B.r. James, 8 0. & P. 131 (1837), under 7 & 8 Geo. 4, c. 30, 3 . 6. 

{1) 1 P. & P. 513 (1858). 
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“ TMs being a criminal prosecution, if tbe jury sbonld take tMs view 
of tbe case, and be of tbe opinion tbat tbe prisoner bonestly believed 
that be bad a right to tbe custody of tbe child, then, although the 
prisoner was not legally Justified, he would be entitled to an acquittal.’* 

Upon this direction the prisoner was of course acquitted. 

Under claim of right, a farmer killed his neighbour’s pigeons, which 
were doing mischief on his farm. His conviction by justices, on the 
ground that the killing was not justified by law and was therefore 
unlawful, was set aside, and Mellor, J., said : — 

“ I think that the statute was not intended to apply to a case in which 
there was no guilty mind, and where the act was done by a person under 
the honest belief that he was exercising a right ” {n). 

Again, in E, v. Twose (o), where the prisoner was indicted for having 
set fire to some furze on a common, it was proved that persons living 
near had occasionally burnt the furze to improve the growth of the grass, 
but the existence of any right to do so was denied. Lopes, J., left it 
to the jury to find whether the act was done “ wilfully and maliciously,’* 
and directed them that ‘‘ if she set fire to the furze thinking she had a 
right to do so, it would not be a criminal ofience ” (p). 

This case was recently cited, in an appeal from conviction, where an 
outgoing tenant had destroyed some fruit trees, and it was suggested 
that he considered himself entitled to do so. The conviction was 
quashed on the ground that the jury’s verdict left some room for doubt 
as to whether the damage was maliciously done or not {g). 

Claim of right is expressly recognised, as to malicious offences against 
property, by a proviso in sect. 52 of the Malicious Damage Act, 1861 (r), 
that ‘‘ nothing herein contained shall extend to any case where the party 
acted under a fair and reasonable supposition that he had a right to do 
the act complained of,” and, upon a prosecution under sect. 51 of the 
same Act, where a number of persons at Newquay had assembled fox 
the purpose of asserting a supposed right to dry and mend nets, etc., 
on a common, which they had been accustomed for upwards of sixty 


(9^) Taylor v. Newman, 9 Cox, 314 (1863), under sect. 23 of the Larceny Act, 
1861. 

(o) 14 Cox, 327 (1879). 

{p} Cf. Hargreaves v. DiMams, cit. supra, 

(g) M, V. Mutter, 1 Cr. A. B. 174 (1908). 

(r) 24 & 26 Viet. c. 97. 
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years to use for tliat purpose, and pulled down a wooden building 
recently constructed in connection witb the contemplated erection of a 
hotel there, and thrown the same into the sea, the Court affirmed the 
conviction, laying down the rule that the proper direction to a jury in 
such cases is : Did the defendants do what they did in the exercise of 
a supposed right ? and if on the facts before them the jury come to 
the conclusion that they did more damage than they could reasonably 
suppose to be necessary for the assertion or protection of the supposed 
right, then the jury ought to find them guilty (a). 

From the foregoing decisions, it wili be gathered that claim of right, 
or the defence of a mistake on the prisoner’s part to the efiect that Ms 
conduct was lawful, has been generally admitted by the Courts, wherever 
the supposed right would depend upon mixed questions of law and fact ; 
and that, when so admitted, it falls under the general rule of ignorantia 
facti ; so that, if the mistake were made on reasonable grounds, and 
were such that the supposed right would in law entirely justify the 
prisoner’s conduct, it is regarded as a sufficient excuse. 

Where, however, the defence suggested amounts substantially to 
no more than ignorantia juris, in the sense of a failure to understand or 
correctly to interpret any provision of the law — even though it be upon 
a point of difficult construction (^) — ^there can be no such excuse, 
inasmuch as no element of mistake concerning questions of fact is 
involved. 


(5) B. V, Clemens and Others, 1898, 1 Q. B. 556 (per Lord Russell, O.J.) ; of. 
Ev-ison V, Marshall, 32 J. P. 691 (1868) ; Brooks v. Hamfyn, 19 Cox, 231 (1899) 
E. V. Croft, oit. Kenny, Out!., 68 (1889). 

(i) v. Carlton Bank, 1899, 2 Q. B. 158. 
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lE^FANCY. 

Under the Roman Law, the disability of infancy seems to have had 
primary reference to the capacity of persons to enter into formal con- 
tracts by word of month ; and infans originally meant a babe, incapable 
of performing the ceremony of stipulation, because unacquainted with 
the art of reasonable speech. 

It was not until the publication of a constitution by the Emperor 
Theodosius concerning the law of inheritance that the age of infancy was 
defined, for the particular purpose in hand, as coming to an end with 
the seventh year of life, sive maturius sive tardius filius fandi sumM 
ansfioia {a). Another constitution of the same Emperor, embodied 
in Justinian’s Code (5), finally recognised this as the limit of infancy for 
all purposes : “ Infanti, id est minori sepem annis ” (c). 

Under our common law the same definite and natural rule obtains 
in respect of the capacity to commit ofiences, an infant under the age of 
seven being conclusively presumed, for all purposes, doU incapax (d). 

With regard to infants between seven and fourteen, the common law 
requires strong affirmative proof, to the satisfaction of the jury, of 
sufficient capacity on their part to Imow the nature and consequences 
of their conduct, and^o appreciate that the acts charged against them 
were wrong (e). 

Sometimes res ipsa loquitur ; but wherever sufficient evidence is 
forthcoming, whether arising from the circumstances of the case, from 
a previous conviction of a similar ofience, or from testimony as to the 
prisoner’s character and antecedents in general, the effect is the same : 
malitia supplet cetatem : the evidence of mature culpable intention 
suffices to rebut the legal presumption against it (/). 

(а) Cod, Th,, 8, 18, 8, 

(б) Cod. 6, 30, 18, pr. 

(c) Vide Clark, Anal, p. 69, 

(d) Y, B, 30 & 31 Edw. 1, 511 ; 1 Hale, 25-8 ; Kenny, Outi, 50. 

(e) V, Owm, 4 C. & F. 236 (1830). 

(jf) B. V. Alice (1338), Ken., S, C. 41. 
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In the old days it seems to have shocked nobody to see children, a 
little over seven years of age, hanged for felony (g), and the late Sir 
J. F. Stephen observed that, even in his time, the presumption against 
criminality of an infant between seven and fourteen was practically 
inoperative, or at all events operated seldom and capriciously (h). 

Perhaps this is accounted for partly by the necessary elasticity of a 
presumption of the kind referred to, as applied to crimes of diverse 
nature and varying gravity, and partly by the fact that a child would 
not, in modern times, be put on trial at all, unless there were plain 
reasons for concluding that its conduct evinced criminal precocity of 
intellect. 

It would, for example, take less evidence to rebut the presumption 
upon a charge of petty larceny than upon an indictment for murder by 
poisoning {i), or felonious possession of coining implements (^). 

Whatever may have been the grievances of infant prisoners thirty 
years ago, they have now been completely redressed, juvenile status 
under the criminal law being elaborately regulated by the Children 
Act, 1908 (Z). 

Part VI. of the Act contains various provisions as to presumption and 
determination of the age of children, young persons, and others, child 
being defined as a person under the age of fourteen and young person 
as a person fourteen years of age or upwards and under sixteen, and 
a guardian for the purposes of the Act being any person who, in the 
opinion of the Court having cognizance of any case in relation to the 
child, young person or youthful offender . . . A.as for the time being 
the charge of or control over the child, young person or youthful 
offender ” (m). 

Part V. of the Act deals with juvenile offenders — sects. 94-97 con- 
taining various provisions as to their special custody, detention, remand 
and committal, and sect. 98 providing for the attendance at court of 


(gr) R. Y. Dean, 1 Hale, 25 (1629); R. v. Y(yrh, Post. 70 (1748); R, v. Clark, 
Winch. Ass. (1880), 

{h) St. Hist., n., 98. 

(i) i?. V. Vamplew, 3 F. & F. 520 (1862). 

(k) R, V. Boober, 4 Cox, 272 (1850). 

(l) 8 Edw. 7, c. 67. 

(w) Sects. 123 and 131. 
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tte parent or guardian of any cHld or young person charged with an 
offence. 

Sect. 99 provides that — 

“ (1) Where a child or young person is charged before any Court with 
any offence for the commission of which a fine, damages, or costs may 
be imposed, and the Court is of opinion that the case would be best met 
by the imposition of a fine, damages, or costs, whether with or without 
any other punishment, the Court may in any case, and shall if the 
offender is a child, order that the fine, damages, or costs awarded be 
paid by the parent or guardian of the child or young person instead of 
by the child or young person, unless the Court is satisfied that the 
parent or guardian cannot be found, or that he has not conduced to the 
commission of the offence by neglecting to exercise due care of the child 
or young person. 

‘‘ (2) Where a child or young person is charged with any offence, the 
Court may order his parent or guardian to give security for his good 
behaviour. 

‘‘ (3) Where a Court of summary jurisdiction thinks that a charge 
against a child or young person is proved, the Court may make an order 
on the parent or guardian under this section for the payment of damages 
or costs, or requiring him to give security for good behaviour, without 
proceeding to the conviction of the child or young person.” 

The same section provides for the giving an opportunity to the parent 
or guardian of being heard (n ) ; for the recovery of fines and penalties (o) ; 
and for appeals by parents and guardians against orders made upon 
them (p). 

Sect, 100 removes any disqualification attaphing to felony committed 
by a child or young pejjson ; and sect. 101, among other things, limits 
the amount of any costs ordered to be paid by the infant in addition to 
a fine. 

Under sect. 102 — 

“ (1) A child shall not be sentenced to imprisonment or penal servi- 
tude for any offence, or committed to prison in default of payment of a 
fine, damages, or costs. 

“ (2) A young person shall not be sentenced to penal servitude for 
any offence. 

‘‘ (3) A young person shall not be sentenced to imprisonment for an 


(n) Sub-sect. 4. 
(q» Sub-sect. 5# 
(p) Sub-sect. 6. 
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ofence or committed to prison in default of payment of a fine, damages, 
or costs, unless tlie Conrt certifies tliat tiie yoimg person is of so xmrnly 
a eliaracter that lie cannot be detained in a place of detention provided 
under tbis Part of tbis Act, or that be is of so depraved a ebaracter that 
be is not a fit person to be so detained ” (q). 

By sect. 105 tbe death sentence is abobsbed, in tbe case of all cMldren 
and yoting persons, detention during His Majesty’s pleasure being 
snbstitiLted tberefor. 

Further provisions are made whereby special detention under tbe 
Act may be substituted for other punishment, upon conviction of 
attempt to murder, of manslaughter, or of wounding with intent to do 
grievous bodily harm (r), or of any ofience punishable in the case of an 
adult with penal servitude or imprisonment {$), 

Sect. 107 enumerates, and directs the Court to take into consideration, 
the various ways in which children and young persons charged with 
ofiences may be dealt with under the provisions of this or any other 
Act. 

This statute makes several new departures in respect of criminal 
liability. The most important innovations as regards imputability are 
the throwing upon parents and guardians of criminal responsibility for 
the conduct of infants, and the large recognition given to an obvious 
principle hitherto often neglected, viz., that the punishment of children 
and young persons ought to be inflicted rather with a view to their refor- 
mation than with the object of making examples of them. 

With reference to the incapacity of infants to commit certain species 
of crime, it is to be observed that a boy under fourteen is conclusively 
presumed incapable of rape as principal in the first degree {t), or of 
assault with intent to commit rape {u), or of carnal knowledge and abuse 
of a girl {x), but may of course be convicted of indecent assault (y). 


(q) Vide R, v. Bradford, 7 Cr. A, B. 42 (1911). 

(r) Sect. 104. 

{s) Sect. 106. 

(t) R. V. Qroomhridge, 7 G. & P. 582 (1836) ; R. v. Philips, 8 C. & P. 736 (1839) ; ; 
R, V. Brimilow, 9 0. & P. 366 (1840). 

(u) B, V. Bldershaw, 3 0. & P. 396 (1828). 

(a?) B, V. Waite, 1892, 2 Q. B. 600. a 

(y) V. Williams, 1893, 1 Q. B. 320. 
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Infants Between fourteen and twenty-one are at common law privi- 
leged in some cases of crime by mere non-feasance (z), for tbe obvious 
reason that they bave no command of tbeir financial resources, and 
lacbes cannot be imputed to them (a). 

So, in default of evidence as to tbe incurring of debts for necessaries, 
tbe conviction of an infant under sect. 12 of tbe Debtors Act, 1869, 
was annnlled, on tbe ground that be could bave no trade creditors (&). 

These incapacities may be compared to tbe inability of bodies 
corporate to commit certain kinds of offences, tbe perpetration of which 
is incompatible with tbeir range of operation, and tbe appropriate 
punishment for which is of such a kind that it could not be inflicted 
upon an artificial person (c). 

With reference to tbe salutary punishment of whipping (d) — ^wMcb 
may be inflicted upon any boy under fourteen convicted summarily 
of an indictable offence (e) — ^it may be thought curious that, under an 
Act {/) empowering the Court to order that punishment in the case of 
an offender whose age does not exceed sixteen years,” -whipping cannot 
be inflicted upon a boy who was under sixteen at the time of the offence 
committed, but attains that age before conviction (^). Adolescent 
offenders should therefore be prosecuted to conviction as speedily as 
possible. 


(s) YideBL Comm., IV., 22 ; Kenny, Outl., 51. 

(a) Co. Litt. 357. 

(b) B, V. Wilson, 5 Q. B. I).,28 (1879). 

(c) Vide Kenny, OntL, 64. 

(d) Vide the Whipping Act, 1862, 

(e) Summary Jurisdiction Act, 1879, s. 10 ; Children Act, 1908, b. 128 (1), 

(f) Criminal Law Amendment Act, 1885, s. 4 ; cf. Larceny, Maliclons Damage, 
and Offences Against the Person Acts, 1801. 

{g) M, V. CaMron, 9 C». A. R. 48 (1913). 
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CHAPTER V. 


INSANITY. 

Perhaps in no other chapter of the law is there so much difficulty in 
assessing the value of judicial decisions as in that concerning the defence 
of insanity in criminal cases (a). 

The earlier trials were conducted in conditions of mediaeval darkness, 
with regard to the ideas then prevalent as to the nature of mental 
disease, its effect upon the capacity of the patient in thought and con- 
duct, its symptoms and treatment, and in short as to everything con- 
stituting it or affected by it (b). 

But even the most recent judicial pronouncements cannot without 
large reservations be accepted as defining the law, consisting as they do 
for the most part of directions to juries, framed rather with a view 
to assisting a decision upon special facts appearing in the evidence 
than with the wider object of settling or following general rules or 
doctrines. 

Moreover, there are always two ways of stating the same truth, the 
one tending to conviction, the other recommending an acquittal ; 
and (uftus semper est errare in acquietando quam in puniendo, ex parte 
misericordicB, quam ex parte justitice ” (c). • 

Passages from the summing-up in a border-line case of murder by a 
more or less weak-minded prisoner, where the judge’s chief object is to 
impress upon the jury the necessity of caution against an ill-considered 
conviction, cannot safely be accepted as either laying down a new rule of 
law or introducing a novel modification of an old rule already established. 

StiR less can a brief direction to a jury upon particular facts, e.g., 
to the effect that “ the question is whether the prisoner was insane at 
the time ” (<?), or, ‘‘ Was the prisoner unable to control his actions in 


(а) Ct St. Hist., n., 152. 

(б) Vide Hale, I., 29 — ^37. 

(c) Hale, II., 290. * 

(<2) Brocklehursfs Case (1884) ; vide Benton, 901. 
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consequence of a disordered mind ! ’’ (e) be relied upon as a gniding 
rule in other cases. 

When a judge sums up, he is not composing a law treatise, but 
speaking with regard to the facts of the particular case ” (/}. 

The common law with reference to the excuse of insanity may be 
shortly stated in one sentence. If by mental disease a prisoner is 
shown to have been prevented, at the time of the alleged offence 
charged against him, from subsuming the fact under the law, he is 
entitled to an acquittal (p), or now, more strictly, to a statutory ver- 
dict (i) on that ground ; but there is no further or other immunity fitrom 
conviction on the ground of mental affliction («). 

In other words — sanctioned by use in the criminal trials of centuries — 
a prisoner, to claim immunity on the ground of insanity, must be clearly 
shown to have been thereby prevented from understanding the nature 
and quality of his act, or from knowing that it was wrong (k). 

In commenting upon this ancient definition of the ‘‘ knowledge test,” 
Dr. H. Oppenheimer observes that neither of the words noAure and 
quality ought to be rejected as mere surplusage (^) : — 

“ For, on analysing the minimum of knowledge which a man must 
possess in order that it may be properly said of him that he knows what 
he is doing, and that that which he does is a crime, we shall find that, 
corresponding with the triad : nature, quality, crimmaMy, there are 
three aspects in which that knowledge presents itself : 

(1) He must be aware of the identity of the actor, of the true nature 
of the material objects upon which he acts, of the operation of the 
physical agencies which he sets in motion, and of so much of the existing 
facts as are ingredients of the corpus delictL . . . 

“ (2) He must have such knowledge of the abstract principles of law 
as to appreciate that certain classes of acts are threatened with criminal 
sanctions. 

(3) He must be competent to subsume a concrete act under its 
{&) M, V. Duncm, ib. 

(/) M* V. Bchdey, 3 Or, A. R, 183 (1909), per Lord Alverstone, C.J. 

(ff) Y. B. 21 Hen. 7, 1 31, Mich., pL 16 (1605) ; vide Ken. S. C. 43. 

P) Trial of Lunatics Act, 1883, infra. 

(i) M. V, BMes, 3 C. & K. 185 (1848). 

p) Vide cases cited below, and i2. v. Martin, Shel. 465 (1829) ; It. v. Higgimm, 

1 0. ^5 K. 129 (1843) ; v. Vaughan, 1 Cox, 80 (1844) ; B. v. Batdes, 1 F. 4 F. 
69 (1858) ; B. v. Biohards, ib. 87. 

{1) Of. B. T. Hay, and note thereon, Ken. S. C., 53 n. {post, Chap. X.). 
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proper legal category ; lie cannot otherwise be said to nnderstand tlie 
legal character, the legal significance or import of his deed. ... He 
must have such intelligence left as enables him roughly to appreciate 
what sort of a crime he is committing, and in a popular way to classify 
his act according to its gravity ” (m). 

Evidently, if a man’s mental aberration should render him unable 
to appreciate the bearmg of his own conduct in any of these respects, 
he would be unable to range the fact under the law ; and he must of 
necessity be absolved, by any reasonable system of jurisprudence, from 
obedience to a command which he could not by any possible means be 
induced to understand. 

The extreme doctrine preached by a few unthinking people, that the 
mere fact of insanity should suffice as a defence against conviction of 
crime, hardly merits serious attention, inasmuch as it takes no account 
of the unchangeable principles upon which criminal liability is based (W;). 
However plausible may be the “ humanitarian ” views prompting such 
theories, they are of the mischievous kind that would look upon all 
crime as a mere misfortune or disease, and would endeavour to cure or 
alleviate its efiects on the character of the patient with more regard to 
his personal comfort than to the safety or welfare of the community at 
large. Such ideas furnish better results when elaborated in fairy tales 
than when adopted for experimental purposes in real life (o). 

“ One matter put forward is this : the threat of punishment does not 
deter mad people ; they understand the threat, and yet commit crimes » 
and because they cannot help it. How, if by the words ‘ does not deter ’ 
is meant does not always deter, I admit it. jfut the same is true of men 
in their perfect senses. They are not always deterred by the threat of 
punishment ; and if that were a reason for not punishing insane persons 
it would equally be a reason for not punishing the sane. If by the words 
‘ does not deter ’ is meant never deters, I wholly deny it. It does not 
deter as often as it ought, because madmen are cunning enough to know 
that from the way the law is administered they can commit crimes with 
less chance of punishment than sane persons can. But to say that they 
are uninfluenced by the threat of punishment is to say what is contrary 
to everyone’s experience and knowledge ” (p). 

Whatever views may be held as to the special treatment of insane 


(m) Oppenh., 143-6. 

Vide Oppenh., Chaps. 6 and 8 . r 

(o) Vide Erewhon ” and “ Erewhon Bevisited,” by Samuel Butler. 

(p) Baron Bramwell, art. “ Insanity and Crime,” p. 894. 
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of enders after their convictioa, the idea that they should be acquitted 
of their crimes by reason of their mere insanity, apart from any question 
as to the effect thereof upon their capacity to understand and obey the 
law, is a gospel of absurdity, unsupported by the opinion of any respec- 
table authority in this counti}^. 

Ail who have had the opportunity of studying insanity know fnl 
well that, with comparatively few exceptions, insane persons are not 
only powerfully influenced, but materially controlled, by the same 
motives which influence and control those who are still mixing in the 
world, and who have never been suspected of mental derangement 

The famous Answers of the judges in McNagUen's Case afford a 
carefully prepared statement of the law as it was understood by the 
highest judicial authorities in the year 184:3. The prisoner, upon trial 
for murder, was shown by medical evidence to have been affected by 
morbid delusions, which carried him out of Ms own control and left him 
no perception of right and wrong. The symptoms of his disease and 
its effects upon Mm were fully described to the Court by medical wit- 
nesses, some of whom had examined Mm, but others saw him only in 
Court, and formed their opinion upon the evidence of the others. In 
particular, Dr. Monro deposed that in Ms opinion a partial delusion 
may exist, depriving a person of ail self-control whilst the other faculties 
may be sound,’’ or, in other words, that “ monomania may exist with 
general sanity.” 

Tindal, C. J., directed the jury that if they should be of opinion that 
the prisoner was not sensible, at the time he committed the act, that he 
was violating both the laws of God and man, then he would be entitled 
to a verdict in his favour ; but if on the contrary they were of opinion 
that he was in a sound state of mind, then their verdict must be against 
Mm. 

Upon tHs rather loose direction the jury acquitted the prisoner (r)» 

The importance of the case arose, however, not so much in the course 
of the trial itself, as upon a subsequent debate in the House of Lords, 
wherein it was determined that the opinion of the judges should be 
taken upon the law affecting the defence of insanity, iJl the Judges 


{q) Wood, ** Flea of lisanity ** ; vide fl^ayl, Frinc., 870. 
(r J M. V. McNagUm, 10 Ci & F. 200 j 59 B, B. 85. 
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attended tlie House, and certain questions of law were put to tliem, 
witiout argument. They conferred together, and, with the exception 
of Maule, J., answered the questions seriatim as follows, their opinions 
being delivered to the House by Tindal, C. J., who, however, protested 
that “ they deemed it at once impracticable, and at the same time 
dangerous to the administration of justice, if it were practicable, to 
attempt to make minute applications of the principles involved in the 
Answers.” 

Questions. 

“ 1. What is the law respecting alleged crimes committed by persons 
afflicted with insane delusion in respect of one or more particular sub- 
jects or persons : as, for instance, where at the time of the commission 
of the alleged crime the accused knew he was acting contrary to law, 
but did the act complained of with a view, under the influence of insane 
delusion, of redressing or avenging some supposed grievance or injury, 
or of producing some public benefit % 

2. What are the proper questions to be submitted to the jury when a 
person alleged to be afflicted with insane delusion respecting one or more 
particular subjects or persons, is charged with the commission of a crime 
(murder, for example), and insanity is set up as a defence t 
“3. In what terms ought the question to be left to the jury as to the 
prisoner’s state of mind at the time when the act was committed f 
4. If a person, under an insane delusion as to the existing facts, com- 
mits an ofience in consequence thereof, is he thereby excused t 
** 5. Can a medical man, conversant with the disease of insanity, who 
never saw the prisoner previously to the trial, but who was'present during 
the whole trial, and the examination of all the witnesses, be asked his 
opinion as to the state of the prisoner’s mind at the time of the com- 
mission of the alleged crime, or his opinion^ whether the prisoner was 
conscious, at the time of doing the act, that he was acting contrary to 
law, or whether he was labouring under any and what delusion at the 
time t ” 

Answers. 

** 1. Assuming that your Lordships’ inquiries are confined to those 
persons who labour under such partial delusions only, and are not in 
other respects insane, we are of opinion, that, notwithstanding the party 
did the act complained of with a view, under the influence of insane 
delusion, of redressing or avenging some supposed grievance or injury, 
or of producing some public benefit, he is nevertheless punishable, 
according to the nature of the crime committed, if he knew at the time 
of committing such crime that he was acting contrary to law, by which 
expression we understand your Lordships to mean the law of the land- 
2 and 3. That the jury ought to be told in all cases that every man is 
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presumed to be saue, and to possess a sufficient de^ee of reason to be 
responsible for bis crimes, until tbe contrary be proved to tbeir satisfac- 
tion ; and tbat, to establish a defence on tbe ground of insanity, it must 
be clearly proved tbat, at tbe time of tbe committing of tbe act, tbe 
party accused was labouring under sucb a defect of reason, from disease 
of tbe mind, as not to know tbe nature and quality of tbe act be was 
doing, or, if be did know it, tbat be did not know be was doing wbat was 
wrong. Tbe mode of putting tbe latter part of tbe question to tbe jury 
on these occasions bas generally been, wbetber tbe accused, at tbe time 
of doing tbe act, knew tbe difference between right and wrong, which 
mode, though rarely if ever leading to any mistake with tbe jury, is not 
m we conceive so accurate when put generally, and in tbe abstract, as 
when put as to tbe party’s knowledge of right and wrong in respect to 
the very act with which be is charged. If tbe question were to be put 
as to the knowledge of tbe accused solely and exclusively with reference 
to tbe law of tbe land, it might tend to confound tbe jury, by inducing 
them to believe tbat an actual knowledge of tbe law of tbe land was 
essential in order to lead to a conviction, whereas tbe law is administered 
upon tbe principle tbat everyone must be taken conclusively to know 
it without proof tbat be does know it. If tbe accused was conscious 
tbat tbe act was one which be ought not to do, and if tbat act was at 
tbe same time contrary to tbe law of tbe land, be is punishable ; and 
tbe usual course, therefore, bas been to leave tbe question to tbe Jury, 
whether tbe party accused bad a sufficient degree of reason to know 
tbat be was doing an act tbat was wrong ; and this course we tbirtlr is 
correct, accompanied with sucb observations and explanations as tbe 
circumstances of each particular case may require. 

“ 4. Tbe answer to this question must of course depend on tbe nature 
of tbe delusion ; but making tbe same assumption as we did before, tbat 
be labours under sucb partial delusion only, and is not in other respects 
insane, we think be must be considered in tbe same situation as to 
responsibility as if tbe facts with respect to which tbe delusion exists 
were real. For example, if, imder tbe influence of bis delusion, be 
supposes another man to be in tbe act of attempting to take away bis 
life, and be kills tbat man, as be supposes in self-defence, be would be 
exempt from punishment. If bis delusion was tbat tbe deceased bad 
inflicted a serious injury to bis character and fortune, and be killed 
Mm in revenge for sucb supposed injury, be would be liable to punish- 
ment. 

5. We think tbe medical man, under tbe circumstances supposed, 
cannot in strictness be asked Ms opinion in tbe terms above stated, 
because each of those questions involves tbe determination of tbe truth 
of tbe facts deposed to, wMcb it is for tbe jury to decide : and tbe 
questions are not mere questions upon a matter of science, in which 
case sucb evidence is admissible. But where tbe facts are admitted or 
not disputed, and tbe question becomes substantially one of science 
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only, it may be oonveEieixt to allow tbe question to be put in that 
general form, tbougb tlie same cannot be insisted on as a matter of 
right.’" 

Maule, J., after protesting that the questions were put without 
reference to the facts of any particular case, and for no particular pur- 
pose which might limit or explain the generality of their terms, that 
the answers given might embarrass the administration of justice, and 
that there had been a very short time for consideration, gave separate 
answers of his own, the essential portions whereof (as to questions 1 
and 4) deserve, though they have not usually received, at least as much 
attention as the above. 

“ I. There is no law, that I am aware of, that makes persons in the state 
described in the question not responsible for their criminal acts. To 
render a person irresponsible for crime on account of unsoundness of 
mind, the unsoundness should, according to the law as it has been long 
understood and held, be such as to render him incapable of knowing 
right from wrong, 

** 2. If, on a trial such as is suggested in the question, the judge should 
have occasion to state what kind and degi’ee of insanity would amount 
to a defence, it should be stated conformably to what I have mentioned^ 
3. There are no terms which the judge is by law required to use. 
They should not be inconsistent with the law as above stated ; but 
should be such as, in the discretion of the judge, are proper to assist the 
jury in coming to a right conclusion as to the guilt of the accused. 

‘‘ 4. In answer to tins question, Maule, J., referred to his answer to 
question 1.” 


It seems strange that any lawyer should bev^found to argue that the 
answers of the judges on this occasion possessed any inherent authority. 
Yet Sir J. F. Stephen entertained misgivings before going so far as to 
pronounce their authority “ questionable ” ( 5 ) ; and seems in his 
Digest (^) to have ascribed to them an authority exceeding that of any 
tribunal which ever sat in judgment on a felon {u). 

In point of law, answers given by judges, however formally, to ques- 
tions propounded to them whether by the King or by either House of 
Parliament, possess no binding authority whatever. They are opinions, 
not judgments. 

{8) St Hist., IL, 153-4. 

(i) St Big. (1st ed.), App., L 
(tt) Vide Oppenh., pp. 22-4. 
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Tte cHef Talne of tliese answers lies in the fact that, by a full and 
correct statement of the main doctrine of responsibility, as settled by 
authoritative decisions prior to 1843, they have afiorded a solid basis 
for the recognition and enforcement of that doctrine, and its adaptation 
to modem social conditions. All the useful results of ancient learning 
being gathered together in these considered prononncements, it has 
been rendered unnecessary for the modern lawyer to collect Ms first 
principles from the criminal trials of semi-barbarous times. 

It must be added that, although the answers had originally no 
inherent authority or binding force, they now possess that Mnd of 
derivative authority which may be said to attach to them in view of 
their having been constantly referred to, and their language having 
been judicially adopted, in most of the important criminal trials dealing 
with the defence of insanity, from the time they were uttered to the 
present day. 

It will be observed that the scope of answers 1 and 4 was expressly 
confined to the matters covered by the relative questions — the 
law applicable to cases of insane delusion, or what has been called 
“ partial insanity.’’ As enlightened modern opinion on this part of 
the subject difiers vitally from that of seventy years ago, these par* 
ticular answers are now of little if any value, except so far as they serve 
to throw light upon the combined answer to questions 2 and 3, wHch 
was framed with the intention of covering a wider ground, and has 
always been accepted as defining the rule of law applicable to any case 
(whether of alleged delusions or not) where irresponsibility is claimed on 
the ground of unsoundness of mind. 

The only ground upon which such a defence can properly succeed is 
that the prisoner was prevented from understanding the nature or 
quality of Ms act, or from knowing that it was forbidden by the law of 
the land. 

It is not true that, as seems to have been unnecessarily admitted 
the appKcation of the “ knowledge test ” to the particular time and 
matter of the act charged vras a novelty invented by the judges, and 
appearing for the first time in English law in their answers. 


{x) Oppenh., p 23 ; et vide pp. 253 et seq. 
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On tlie contrary, tHs doctrine was recognised as early as 1724, wHen 
Tracey, J,, cliarged a jury tliat — 

“ It is not every kind of idle and frantic humour of a man, or some- 
thing unaccountable in his actions, which will show him to be such a 
madman as is to be exempted from punishment ; but that where a man 
is totally deprived of his understanding and memory, and does not know 
what h^ is doing, any more than an infant or a wild beast, he will properly 
be exempted ’’ (y). 

The progress of ideas during two centuries has enabled us to realise 
that there may be mental disorders, very different from the brutish 
state described, which would yet have the effect spoken of as depriving 
a man of the power of knowing what he is doing, i.e., realising the 
criminal nature of his acts, and the punishment attached to them by 
the law. But, with this reservation, the direction above quoted 
accurately defined the knowledge test as referring to a man’s apprecia- 
tion of the illegality of the particular act charged against him. 

Again, three years before the answers were given, Denman, J., 
directed a jury that — 

Persons prima facie must be taken to be of sound mind till the 
contrary is shown. But a person may commit a criminal act, and yet 
not be responsible. If some controlling disease was in truth the acting 
power within him, which he could not resist, then he will not be respon- 
sible. . . . The question is, whether the prisoner was labouring under 
that species of insanity which satisfies you that he was quite unaware 
of the nature, character and consequences of the act he was committing, 
or in other words whether he was under the influence of a diseased mind, 
and was really unconscious, at the time he was committing the act, that it 
was a crime ” (s;). ^ 

One pould not desire clearer passages than those italicised to show that 
the present legal test of knowledge, as referring to the act itself, and 
not to a man’s conduct in general, is identical with that applied by the 
■Courts previously to 1843, and that the answers of the judges on this 
point correctly stated a rule of law well understood at the time and 
established by prior authority. 

In interpreting the ‘‘ knowledge test ” as strictly referring not to 


(t^) R V, Arnold, 16 St. Tr. 695.. 

(z) i2. V. Oxford, 9C, &F. 525 (IBIQ). 
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religious or moral law, but to the law of tbe land, tie combined answer 
to questions 2 and 3 again correctly stated tie law as previously settled 
in tie courts. 

Sir J. P. Stephen seems to have regarded it as an open question 
wietier tie test is to be taken as referring to knowledge of criniinality 
ox knowledge of sinfulness (a), Tiere is indeed, at first sigit, an incon- 
sistency between tie doctrine tiat all men are conclusively presumed 
to know tie law, and tiat wiici prescribes (as tie test of exemption 
by reason of insanity) tie question wietier or not tie prisoner was 
capable of knowing, and did in fact appreciate, tie law in its applica- 
tion to iis conduct. 

Tie inconsistency is, iowever, only apparent. Tie full operation 
of tie presumption as to legal knowledge is confined to tie conduct of 
sane persons of full age. We iave seen tiat infancy forms an excep- 
tion to it. Tie doctrine of insanity forms another exception to this 
extent, that the presumption does not apply if the prisoner is shown to 
have been deprived, by unsoundness of mind, of his power of legal 
discrimination. Upon the raising of this defence, the presumption of 
legal knowledge ceases to he a presumptio juris et d£ jure^ and may he 
rehutted by evidence as to the prisoner’s actual state of mind at the 
time of the conduct in question. In default of sufficient evidence on 
that point, however, the presumption referred to operates under the 
special form of another presumption, viz., that every man is presumed to 
be sane enough to know the law until the contrary is proved. 

The suggested doubt, as to whether the knowledge test refers to 
religion or to positive law, has no real justificarion, hut is traceable to 
a few doubtful phrases^in directions to juries during the earlier part of 
last century. 

In the case of Bellingham, who was condemned and executed for 
the murder of Spencer Perceval, First Lord of the Treasury, against 
whom he had a supposed grievance, Mansfield, C.J., directed the jury 
that, for an acquittal of the prisoner on the ground of insanity, it must 
be proved beyond all doubt that he was incapable of judging between 
right and wrong, and did not consider that murder was a crime against 
the laws of God and nature ; and that there was no other proof of 
insanity which would excuse murder, or any other crime. 


(a) St. Dig., art. 28 (Notes and Illustrations) ; cf. Oppenh., pp. 34-6. 
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** Tlie question is, wiietlier you are satisfied tliat tlie prisoner had a 
suficient degree of capacity to distinguish between good and otII, and 
to know that he was committing a crime when he committed this act ; 
ill that case, you will find him guilty ” (&). 

The expression “ an ofience against the laws of God and nature 
was again used, by Lord Lyndhurst, C.B., when directing the jury in 
R. \\ Offord (c). It is an antiquated expression, and may now be 
regarded as out of date ; for there never was any such thing as a law 
of nature (d) ; and the Divine law has long since ceased to have any 
close connection with the law of the land. 

The combined answer of the judges to questions 2 and 3 sufficiently 
points out the difficulty of giving an absolutely strict exposition of the 
rule of law in directing a jury upon a question of mental capacity. -Such 
directions usually arise upon a charge of murder, which is an ofienoe 
repugnant to ail codes of lavr, religion and morality ; and a general 
direction upon the question as to the prisoner’s knowledge of right and 
wrong not only sufficiently meets such a case, but is preferable to a 
learned disquisition upon the niceties of the law. Probably all that was 
meant in iB. v, Bellingham, E, v. Offord, and other similar cases in which 
Divine law has been referred to, was that the jury must be satisfied that 
the prisoner knew the act not merely to have been forbidden by law, 
but also to have been a most heinous offence. At any rate, the pre- 
ponderance of authority, both before and after 1843, is in favour of 
the more logical view, that the knowledge test ” refers, primarily if 
not exclusively, to the prisoner’s capacity of judging the character of 
his act under the law of the realm. 

Thus, in R. v. Parker (e), the charge was that of aiding the King’s 
enemies, which is not necessarily an offence against either the Divine 
or the moral law. The defence of insanity being set up, the Attorney- 
General was permitted to address the jury to the effect that they must be 
properly satisfied that at the time when the crime was committed the 
prisoner did not know “ right from wrong.” The expression used, in 
such a connection, could only mean legal from illegal ” ; and if that 
were the test for treasonable acts the same test would apply to homicide. 


(6) i?. V. Bdlingham, CoUinson, G36 (1812). 
(c) 5 C. & P. 168 (1831). 

{d) Beiitham, Chap. 2, par. 14, n." 

(e) Collinson, 477 (1812). 
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is 

Again, in E. v. Oxford (/), tlie concluding words of tie sumining-up 
clearly intimated that tie point on wMci tie jury must find an answer 
was, wietier tie prisoner knew Ms act to be a crime. 

In later cases, wienever judges have found it necessary to define tie 
rule of law precisely, they have made it clear that tie question is one 
of capacity to understand tie character of tie act charged in relation 
to tie law of tie land. Thus, in tie much-discussed case of Dove, who 
was tried for poisoning his wife with strychnine, Bramwell, B., directed 
tie jury as follows : — 

Every person at tie age of discretion is, unless tie contrary be 
proved, presumed to be sane, and to be accountable for Ms actions. . . . 
To establish a defence on tie ground of insanity, it must be clearly 
proved that at tie time of tie committing of tie act tie party accused 
was under such a defect of reason, from disease of tie mind, as not to 
know tie nature or quality of tie act he was doing, or if he did know it, 
that he did not know he was doing what was wrong. ... Of course, 
that means, doing an act proMbited by law, because a man might 
imagine that killing was a right tMng to do, and it might be contrary 
to law. For instance, he might think it right to take from tie rich, 
and give it to tie poor ; but if he did it, not knowing it was wrong, he 
must not know that the tMng wMoh he so did was what the law will 
punish Mm for ’* (g). 

On the subject of delusions, the answers of the majority of the judges 
cannot now be regarded as afiording any useful guidance, inasmuch as 
they were directed to questions based upon radically wrong views of 
psychology, and are irr^concileable with the results of modern science. 

The doctrine of partial insanity, as stated in the questions addressed 
to the judges, and as recognised in their answers (particularly that to 
the fourth question), was a novelty in English law, for wHch no autho- 
rity existed at the time (Ji), and wMch remains unsupported by any real 
authority to the present day. There is the less reason for feeling any 
hesitation in acknowledging the incorrectness of the answer referred to, 
or in concluding with Dr. Oppenheimer (i) that the answer of Maule, J., 
was preferable, as giving the correct rule to be followed in all cases of 
insanity, whether alleged to be accompanied with delusions or not. 

(/) Vide supra. 

g) B. V. Dove, Times, 17 — 20^JuIy, 1856 ; St. Hist., H., 177 ; Rent., SOO-l. 

{k) Vide Oppenh., p. 23. 

(i) Oppenh, p. 221. 
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In one sense, to be sure, a delusion is necessary to any Hnd of insanity 
recognisable as aSording an excuse for crime. Tbe terms of tbe know- 
ledge test ” involve tbe existence of a delusion in tbis sense — that tbe 
prisoner must have experienced some lack of knowledge or appreciation 
of wbat be was doing. Either be must bave misunderstood tbe nature or 
quality of bis act, or else be must bave thought it to be innocent, or at 
least failed to appreciate its full guilt. In that sense only can delusion 
be said to be essential to tbe excuse of incapacity by reason of insanity, 

Tbis, however, is not tbe sense of tbe word as used in tbe Questions and 
Answers. They were framed upon tbe supposition, probably founded on 
Dr. Monro’s evidence, that there might be cases of partial insanity such 
as be described, in which the patient would suffer from some specific 
delusion, as to the existence of an imagined fact, or tbe non-existence 
of an actual fact, and that upon other subjects, or in other respects, 
tbe patient’s mental capacity might remain perfectly healthy. Upon 
such a hypothesis tbe judges formed tbe conclusion expressed in their 
answer to tbe fourth question, that there may be a corollary to tbe 
legal rule, whereby the jury ought to be directed to assume that state 
of things to be true which the prisoner, misled by his “ specific delu- 
sion,” believed to exist. 

As has been frequently pointed out by medical and other writers (^), 
this was an absurd solution of an impossible problem ; and the most that 
can be said for it is that, in some cases, it might chance to work no 
substantial injustice. 

Mind is one and indivisible. We cannot, therefore, in any correct- 
ness of language, speak of general and partial insanity. If the being or 
essence which v/e term the mind is unsound on one subject, provided 
that unsoundness is at ail times existing upon that subject, it is quite 
erroneous to suppose such a mind really sound upon other subjects. It 
is only sound in appearance *’ (Z). 

The false corollary set up by the judges in 1843, to meet the supposed 
case of partial insanity, is supported by no real authority, and may be 
asserted with confidence (m) to form no part of the Law of England- 
It was merely a faux pas in psychological theorisation, based on the 
misleading evidence in McNaghten^s Case (n). 

(k) Vide Oppeuh., Chap. 12. 

(l) Per Lord Brougham, Waring v. Waririg, 6 Moo. P. C. 341 (1848). 

(m) Pace Oppenh., p. 19. 

(n) Tuke, I., 307-8. 
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Anotlier liifficulty connected with tie subject of delusions is tie 
suggestioHj to be gleaned from some half-dozen of the poorer sort of 
directions to juries, that unless there be some form of delusional insanity 
there can be no excuse for crime. This is undoubtedly a faEacy {o}, 
but here, again, there is no real authority in support of the false theory 
suggested. In almost ail the oases referred to, the supposed necessity 
of a delusion has been suggested only as a gnide to the solution of the 
real problem : whether the prisoner knew that he was committing a 
crime. The words in question appear indeed frequently to have been 
used merely as synonymous with, or descriptive of, that result of insanity 
which consists in the patient’s failure to comprehend the bearing of the 
law upon his conduct. 

In that sense, Le Blanc, J., directed the jury, in a case where the 
prisoner, an epileptic found insane upon inquisition, was convicted and 
executed for uuJawful wounding, that if he was capable of distinguishing 
right from wrong, and not under the influence of such a ielmim as 
disabled him from discerning that he was doing a wrong act, he would be 
gnilty 

This direction was quoted with approval to a jury by Martin, B., who, 
in the course of a rambling direction of his own, several times insisted 
on the necessity of delusions. He plainly considered specific delusions 
necessary in order that a man might lose the capacity to discriminate 
between right and wrong, but he concluded with a correct statement of 
the rule of law that — 

If he knew what he was doing, and that it was likely to cause death, 
and was contrary to the ?aw of God and man, and that the law directed 
that persons who did such acts should be punished, he was gnflty of 
murder ” (g). 

Lord Denman is said to have condemned it as ‘‘ a presumption of 
knowledge which none but the great Creator could possess,” to say that 
a man was irresponsible, without proof that he was labouring under 
some delusion (r), but he was probably only intending to lay down the 
necessity of showing some symptomatic or other clear evidence in 
support of the plea of insanity. 

(o) Vide Oppeah,, pp. 29 — ^31. 

(p) It. V. Bowler, CollinsGa, 673, n. (1812). 

{q) B. V. Townley, 3 F. & F. 839 (1863). 

r) jR. V. Bmith, Oppenh., p. 31 ; cf. i2. r. Barton {post, Chap. X.). 
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A young man gave Mmself up for tlie murder of a boy, whose throat 
he had cut. He said he was tired of life, and had made up his mind to 
murder somebody. It was proved that he had often been absent- 
minded, and had been known to eat soap, for the mere pleasure of it ; 
and that his mother and brothers were weak-minded. Wightman, J., 
told the jury : — 

“ It was urged that the prisoner did the act to be hanged, and so was 
under an insane delusion. But what delusion was he under ? So far 
from it, it showed that he was quite conscious of the nature of the act, 
and of its consequences. He was supposed to desire to be hanged, and 
in order to attain the object, committed murder. That might show a 
morbid state of mind, but not delusion. Homicidal mania, again, as 
described by the witnesses for the defence, showed no delusion; it 
merely showed a morbid desire for blood. Delusion meant the belief 
in what did not exist. The question for the Jury was, whether the 
prisoner, at the time he committed the act, was labouring under such a 
species of insanity as to be unaware of the nature, the character, or the 
consequences of the act he committed ; in other words, whether he was 
incapable of knowing that what he did was wrong.” 

Upon this direction the prisoner was convicted and executed (s)* 

Where a prisoner was charged with the deliberate but apparently 
motiveless murder of his wife, Eolfe, B., after referring with approval 
to the legal test as propounded in the judges’ answers, correctly ex- 
plained to the jury that the only importance attaching to delusions 
was to afiord a clue to the prisoner’s state of mind as afiecting his 
appreciation of the legal character of the act charged against him : — 

“ The conclusion seemed irresistible, that prisoner was to some 
extent labouring under a delusion ; but he was not exempt from 
responsibility because he was labouring under a delusion as to his 
property, unless that had the effect of making him incapable of under- 
standing the wickedness of murdering Ms wife. But when that was the 
question they had to consider, he could not say that it was altogether 
immaterial that he was insane on one point only. Indeed, his insanity 
on that point might guide them to a conclusion as to Ms insanity on the 
point involved in this case ” (f). 

In a case at the Maidstone Assizes, Byles, J,, is said to have laid it 


(s) B. V. Burton, 3 F. &; F. 772 (1863). 

[t) B. V. Layton, 4 Cox, m (1840), 
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dowa in plain terms that “ there are instances in which a plea of insanity 
may properly be allowed, although no morbid delusion can be proved ” (ti). 

The theory that it is necessary to prove the existence of specific 
delusions, in order to arrive at the conclusion that a prisoner had no 
sound appreciation of the character of his act, may be safely dismissed^ 
as a proposition inherently absurd and based upon no sufficient 
authority. 

The opinion has been expressed by many eminent authorities that 
the excuse for crime afforded by our law is not sufficiently wide, in view 
of the various phases of insanity in which it finds no application (s). 

In an obiter dictum upon a case of delirium tremens (y) Stephen, J., 
made a curious endeavour to meet this criticism by restating the rule 
in such an expanded form as would afford excuse for crime even to 
perfectly sane persons, provided that at the time of the act committed 
they were suffering the paroxysms of a violent toothache, or experi- 
encing the “ toxic insanity ” (z) which precedes a fit of gout : — 

“ A person may be both insane and responsible for Ms actions, and 
the great test laid down in MoNaghten^s Cuse was whether he did or did 
not know at the time, that the act he was committing was wrong. If 
he did, even though he were mad, he must be responsible* But if Ms 
madness prevented that, then he was to be excused. As I understand 
the law, any disease which so disturbs the mind that you cannot think 
calmly and rationally of all the different reasons to wMch we refer in 
considering the rightness or wrongness of an action, — any disease wMeh 
so disturbs the mind that you cannot perform that duty with some 
moderate degree of calmness and reason, may be fairly said to prevent 
a man from knowing that what he did was wrong.^* 

With this may be compared Stephen’s definition of sanity as existing 
when the brain and the nervous system are hi such a condition that 
the mental functions of feeling and knowing, emotion, and willing, can 
be performed in their regular and usual manner ” (a), 

TMs definition does not even satisfy the medical critics, who find 


(v) B, V. Burton, Tayl, Brine., 867 (1862). 

[x) Vide Tuke, v. I., pp. 313 — ^319 ; St. Hist., II., 163 ; Mercier, Cr. Resp., 
pp. 202-4 et passim, sed vide pp. 215 — ^223 ; cf. Henny, Outl., pp. 52-3, 
iy) B, V. Davis, post. Chap. VI. (1881). 

(z) Vide Boore, p. 413. 

(a) St. Hist., n., 130. 


M.a. 
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numerous faults in it, botli from tbe author’s point of view and from 
their own (b). 

To force such extended meanings into the famous Answers, and into 
the numerous judicial decisions defining the law of insanity, would be 
merely to rob words of their legitimate meaning. The dictum of 
Stephen, J., in E. v. Davis is not good law, and his definition of sanity 
is not good sense (c). 

There are undoubtedly many cases of insanity to which the limited 
rule of exemption does not apply, and it is for this reason that the law 
of England on the subject has been fiercely attacked by medical writers. 
It does not lie upon the present writer to defend it, for that task 
has been recently performed (d) with such ability as to convince any 
dispassionate person not only that the test applied by our Courts is 
based upon reasonable grounds, but that its maintenance is absolutely 
necessary for the safe government of society. 

The most plausible form of the attack is, that the law does not admit 
the excuse of irresistible impulse ” ; and the arguments on that point 
will have to be considered in connection with the principle of Compulsion, 
or Absence of Volition, whereby a man is absolved from criminal 
liability in respect of matters in no degree dependent upon his wish, or 
choice of action (e). 

Full information will be found elsewhere (/) upon the wider con- 
troversy as to whether our law ought not to adopt the principle sup- 
posed to be embodied in the French system, of allowing any form of 
insanity se to excuse the patient in respect of any crime he might 
feel disposed to commit. The results of Dr^ Oppenheimer’s researches 
may be stated to be : that the doctrine of the criminal responsibility of 
lunatics, as defined by English law, is the only one justifiable according 
to the principles of general jurisprudence ; that, as applied in modern 
practice, it leads to no substantial injustice ; and that no other doctrine 
which could be substituted for it has yet been found, in the administra- 
tion of foreign systems of law, to yield or promise satisfactory results. 


(6) Vide Medico -Legal Journal, v. II., p. 190, article by Dr. J. C. Buckaillj 
Mercier, Cr. Resp. 

(c) Oppenh., pp. 32-4:. 

(d) Oppenh., passim. 

(e) Vide Chap. X., poet. 

if) Oppenh., Chaps. 6, 15, et passim. 
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Many of tiiose wto haTc attacked tke present system will be found 
eitber to have misunderstood the meaning or appKcation of the legal 
rule of esemptioUj or else to have laboured under an entire misconcep- 
tion as to the reason for its existence. Our criminal law never has 
professed to excuse insane persons on the ground of their insanity, or 
on the ground of any particular kind of insanity ; it excuses them only 
when their insanity (of whatsoever description it may be) has placed 
them in the predicament of being unable to appreciate the binding 
force of law as applied to their conduct. 

The question is, whether the prisoner was or was not responsible 
when he committed the act ; not whether he was not guilty on the 
ground of insanity. . . . Tlie issue is whether or not, when he did the 
act, he w^as legally responsible ; in other words whether he knew its 
nature, and knew that it was wrong. The distance indeed between the 
extreme points of manifest mania and perfect sense is great ; but they 
approach by gradual steps and slow degree. The law however does not 
say that w^hen any degree of insanity exists the party is not responsible, 
but that when he is in a state of mind to know the distinction between 
right and wrong, and the nature of the act he commits, he is respon- 
sible ” (g). 

Critics have also frequently ignored the prerogative of mercy, as 
affecting the administration of our law, or at any rate have treated it 
as a matter of no account. Thus, with reference to the case of persons 
on whose behalf the plea of insanity has been unsuccessfully urged at 
their trial, but who have afterwards been reprieved by the Crown, it 
has been objected even by a lawyer : If a reprieve is allowed in such 
cases, why not an acquittal on the ground of insanity ? ’’ (h). 

But the business of the Courts is to see the laws enforced, without 
making undue concessions to the weak-minded (t) or to any other class 
of persons. ‘‘ Our Constitution has wisely left the prerogative of 
mercy in the hands of the Sovereign, and cases where the administration 
of the law works hardship to the individual are the appropriate occa- 
sions for its exercise ’’ (k), 

ig) Per Erie, J., M. v. Leigh, 4 E. & F. 915 (1866) ; cf. i?. v. Moberts, TayL 
Princ., p. 869, per Bramwell, B. (1860), and B, v. Wesfron, ib. 872 (1856). 

(h) Everest, p. 49. 

(i) Vide B, y. Alexander, 9 Cr. A. K. 139 (1913), and as to treatment of defectives 
in summary cases, or after conviction, B, v. McQueen, 8 Cr. A. E. 89 (1912), and 
references to Mental Deficiency Act, fosU 

Oppenh., p. 246. 

6-— 2 
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To secure tliat the prerogative shall be exercised, not in a capricious 
manner, but according to settled principles of expediency and pro- 
prieiy, is the business not of the law but of public opinion. 

The Court of Criminal Appeal has repeatedly refused to take cogni- 
zance of insanity as a ground for the quashing of a conviction, unless 
it has happened to have been such as to bring the case within the rule 
of law as defined by the judges in 1843. 

Where it was urged, upon an appeal by a condemned murderer, that 
when the crime was committed the appellant was suffering from that 
form of epileptic insanity called fetit mal, a disease which at times 
manifested itself hy violent outbursts of rage, in which the patient 
might perpetrate the most awful crimes, and shortly after have no 
recollection,’’ and various circumstances were adduced pointing to that 
conclusion, the Court nevertheless refused application for leave to 
appeal, saymg : — 

Having regard to the onus on the defence when the only defence 
raised was that of insanity, and to the legal definition of insanity, even 
assuming that the proposed evidence had been before the jury, and had 
been accepted by them as it had been read by the Court, they might 
still have returned a verdict of guilty without being unreasonable. , . , 
The Court wishes, however, to say that the passing of the Act under 
which this application was made in no way interferes with the preroga- 
tive of mercy exercised by His Majesty ; it in no way alters, qualifies, 
or diminishes the powers or duties of the Secretary of State in advising 
His Majesty as to the exercise of that prerogative ; and though this 
application must be refused, because the evidence brought before the 
Court will not justify them in granting the leave asked for, still, matters 
have been laid before them which, in their opinion, might properly be 
brought to the notice of the Home Secretary ” (Z). 

A similar course has been taken in numerous other cases, appellants 
being referred by the Court to the Home Secretary, who is not only 
unfettered hy the unchangeable rule of law, but has better opportunities 
than the Court of reviewing such circumstances as heredity, family 
history, and the general antecedents of the prisoner (m). 


(l) M. V. MacDoTudd, I Or. A. R. 262 (1908). 

(m) Vide JZ. v. Atkins, 1 Cr. A. R. 69 (1908) ; iZ. v. Atherley, 3 id. 165 (1909) ; 
iZ. v. Yidor Jones, 4 id. 207 (1910) ; iZ. v. Jesshope, 5 id. 1 (1910) ; iZ. v Loake^ 
id. 71 (1911) ; iZ. v. Philpc^, ib, 140 (1912) ; E, v. FitzGihbons, ib. 264 (1912). 
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la one ease of alleged insanity tte Lord Chief Justice promised that 
he would Mmself communicate to the Home Secretary his opinion upon 
the circumstances put forward on the appellant’s behalf (n). 

In another case^ where the appellant had been guilty of a murder and 
attempted suicide, the Court refused to interfere, because the evidence 
did not show insanity within the rales of McNagMen^s Case ; but they 
recommended the prisoner to the Home Secretary for mercy, on the 
ground that — 

The deceased woman boasted she had driven the man doitg by her 
treatment of him in throwing him over, and upon her refusal to go away 
with Mm he had taken very little food, perhaps had too much drink, and 
been under great mental agitation for some considerable time ” (o). 

Where the crime is not of capital gravity, there is, no doubt, less chance 
of interference by the Crown with the verdict of a jury convicting the 
prisoner ; but on the other hand there is less hardship sufiered, even on 
the supposition that the verdict might be founded on a mistaken view 
as to the prisoner’s state of mind. 

So, in a case where a man, convicted of stealing a pair of boots from 
outside a shop, was sentenced to eighteen months’ imprisonment with 
hard laboxir, and appealed against the sentence on the ground (among 
other things) that he was weak-minded, and ought to be put away “ in 
some criminal home,” the Court refused to interfere, observing : — 

** We know quite well that the conditions of imprisonment with hard 
labour are such that a man is well looked after. It would most likely 
do Mm no good to reduce the term passed upon him ” (p). 

It has been suggested, perhaps somewhat ingeniously, that there are 
two presumptions wMch every mad prisoner has to encounter and 
demolish, one after the other, in order to win his way from the prison 
cell to the lunatic asylum : first, the presumption that a man is sane 
until proved of unsound mind ; and secondly, that everybody, even 
one proved to be insane, is presumed to be responsible ; in other words, 
even the raving lunatic is presumed to come up to the law’s standard of 
responsibility, i.e*, to be able to distinguish right from wrong ” (q)* 

(n) E. v. Lunib, 1 Cr. A. B. 263 (1912). 

(o) i?. v. Smith 5 Or. A. E. 123 (1910). 

(p) V. Buggs, 6 Cr. A. B. 74 (1910). 

(S') Oppeoh., p. 251 ; cl Merc. (Allbutt), 871. 
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Of tlie two supposed presumptions in question, only tlie latter 
exists in reality. The law presumes, not sanity in the medical sense, 
hut only sanity or responsibility in the legal sense, viz., capacity to 
distinguish between good and evil. Where, however, a man is proved 
to be possessed of no sense at all, it would be absurd to say that he 
is bound by a presumption to the eSect that he was possessed of 
sufficient sense to know right from wrong ; and the law excuses a 
gibbering idiot, not because he gibbers, but because his gibbering 
denotes a lack of capacity to conduct himself in accordance with 
settled rules of conduct. 

The presumption of “ sanity,” which is certainly as well established 
as any rule followed by our Courts (r), has been nowhere propounded 
more emphatically than in the words of Eolfe, B. : — 

“ If the prisoner seeks to excuse himself on the plea of insanity, it is 
for him to make it clear that he was insane at the time of committing 
the oJ^ence charged. The onus rests on him, and the jury must be 
satisfied that he actually was insane. If the matter be left in doubt, 
it will be their duty to convict him ; for every man must be presumed 
to be responsible for Ms acts till the contrary is clearly shown” (s). 

Here, insanity is spoken of as synonymous with irresponsibility ; and 
the sense in which the word is used clearly brings out the fact that there 
is in reality one presumption only, whereby merely such intelUgenoe is 
attributed to the prisoner as would enable him to understand the law 
in its application to Ms conduct. 

The medical and other evidence in support of the so-called plea of 
“ insanity ” should be directed exclusively to^disproving the prisoner’s 
capacity to appreciate the nature, quality or legal character of Ms act. 
Evidence of “ raving,” of hallucinations and the like, is not essential 
to such a defence, and is indeed material only so far as it may tend to 
rebut (as it usually will do) the legal presumption as to the existence of 
such capacity. 

In short, when it is said that ‘‘ every person is presumed to be sane, 
and to be responsible for Ms acts ” (^), the meaning is that every person 
is presumed to be sane in the sense ojheing responsible for his acts. 


(r) Hale, L, 33 ; K v. Oxford, ub. sup: ; St, Big., art, 29. 
is) M. V. jSMes, 3 C. & K. 183 (1848), 

{t) St, Big., art. 29 ; cl E. v, Codho, 30 T, L. K. 535 (1914), 
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A more substantial difficulty {^) arises out of certain old statements 
of tiie law with reference to temporary insanity (a?). 

Earl Ferrers^ upon Ms trial for murder («/), was proved to have been 
sometimes insane, in the legal sense of not knowing what he did, and 
not judging the consequences of Ms actions. The murder was, however, 
committed after some deliberation, and was prompted by a motive of 
enmity ; and it was alleged that at the time of the act the prisoner 
had sufficient capacity to be legally responsible. The Solicitor-General 
urged against Mm a passage from Hale [z ) : — 

Such persons as have their lucid intervals ... in such intervals 
have usually at least a competent use of reason, and crimes committed 
by them in these intervals are of the same nature and subject to the 
same punishment as if they had no such deficiency.^’ 

The earl was found guilty and executed. 

The same law was laid down in BellingJmm^s Case {a) ; but in 22. v. 
SadfieU, where the prisoner, who had long been insane, but had tem- 
porary alleviations of his malady, after suf ering under the most absurd 
delusions on all sorts of subjects throughout the day of the crime, went 
in the evening to a theatre and fired a pistol at Eling George III., 
Kenyon, C. J., laid down the rule as to lucid intervals in a more reason- 
able manner ; — 

“ The material part of this case is, whether at the very time when the 
act was committed, this man’s mind was sane. I confess the facts 
proved by the witnesses . . . bring home conviction to one’s mind, 
that at the time he committed this ofience, and a most horrid one it was, 
he was in a deranged state. I do not know that one can run the case 
very nicely ; if you do run it very nicely, to be sure, it is an acquittal. 
TTia sanity must be made out to the satisfaction of a moral man, meeting 
the case with fortitude of mind, knowing he has an arduous duty to dis- 
charge, yet if the scales be anything like even, throwing in a certain 
proportion of mercy to the party.” 

The prisoner was acquitted on the ground of insanity (6). 

The law governing the rare case of a man qui gaudet lucidis intetmllu 


{u) Vide Oppenh., pp. 257-9. 

{x) K, V. Qolliyia, 6 Cr. A. B. 19^ (1911). 

(y) 19 St. Tr. 885 (1760). 

{z) Hale, I., 31 ; sed vide Hale, I., 33 (infra), 

(а) CoHinson, Add. 636 (1812), per Mansfield, C. J. 

(б) E, V. HadfieM, 27 St, Tr. 1281 (1800) (vide comment, Tuke, I., 301). 
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is perhaps not so unjust as it looks. It must be remembered that before 
the presumption can be applied in any case it must be shown clearly that 
the patient has enjoyed lucid intervals in the proper sense of the term. 
There can be no doubt that such a phenomenon was, in earlier times, 
thought to be of frequent occurrence ; but on such a point the Courts 
must necessarily be open to instruction by enlightened medical opinion, 
and it may well be doubted whether, in view of the great development 
of medical science in modern times, the presumption as to a crime 
being committed during a lucid interval can now have any practical 
application whatever. 

A lucid interval, in order to bring the case within the presumption 
referred to, must do something more than satisfy the definition of an 
interval between paroxysms of insanity, during which the mind appears 
clear, and the patient is apparently capable of conducting himself 
sanely ” (c). 

The evidence necessary to support a presumption arising out of the 
enjoyment of lucid iatervals must at least satisfy the standard set up, 
in a civil case, by Lord Thurlow, L.C. 

“ The evidence in support of the allegation of a lucid interval, after 
derangement at any period has been established, should be as strong 
and demonstrative of such fact as where the object of the proof is to 
establish derangement. . . . By a perfect interval, I do not mean a 
cooler moment, an abatement of pain or violence, or of a higher state of 
torture, a mind relieved from excessive pressure ; but an interval in 
which the mind, having thrown ofi the disease, had recovered its general 
habit ’’ (d). 

In default of conviaciag proof of a complexly lucid interval in the 
true sense, there can hardly be room for doubt as to the applicability 
of the recognised presumption of the continuance of that state of things 
which is proved to have once existed (e). 

In other words, where any derangement or imbecility is proved 
or admitted to have existed at any particular period, it is presumed to 
continue till disproved ” (/). 

This view is well expressed by Lord Nottingham, L.O., in a note to 
Coke upon Littleton : — 

- - 

{i) V. Pamther, 3 Bro. C. C. 234 (1792). 

(e) Vide E. v. Jones, 11 Q. B. B. X18 (1883). 

if) Tayior, Ev., par. 197, n. ; cf. Best, Ev,, par. 405 (p. 389). 
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Among those who ha¥e lucid iuterrals, it may he fit to distinguish 
between those who have only remissimem sm adumhratam guutam and 
those who have intermissionem sen resipucentiam iniegram. . . . Bmmd 
furihundus, s&mper furihindus praesumitur ; and therefore where the 
question is of a fact done lueido intermllo^ which may he either by re- 
mission or intermission, it is not enough to show the act was mtus 
sapimti eomeniens, for that may happen many ways, hut it must he 
proved to he actus sapientis^ and to proceed from judgment and delibera- 
tion ; else the presumption continues ” (g). 

And, even in a case where a patient has been shown by medical evi- 
dence to have enjoyed perfectly lucid intervals, or periods of complete 
sanity (A), we have the respectable authority of Lord Hale for the rule 
that the presumption as to sanity at the time of the act charged must 
be applied with the utmost caution : — 

“ Again, if a man he a Innatick, and have Ms lueida intefmMa^ and this 
be sufficiently proved, yet the law presumes the acts or oSences of such 
a person to be committed in those intervals, wherein he hath the use of 
reason, unless by circumstances or evidences it appears that they were 
committed in the time of Ms distemper. 

And although in civil cases, he that goes out to allege an act done 
in time of lunacy must strictly prove it so done, yet in criminai cases 
(where the Court is to be thus far of counsel with the prisoner as to 
assist Mm in matters of law and the true stating of the facts) if a lunatick 
be indicted of a capital crime, and tMs appears to the Court, the wit- 
nesses to prove the fact may and must also be examined, whether the 
prisoner were under actual lunacy at the time of the oSence com- 
mitted ” (i). 


The Trial of Lunatics Act, 1883 (A), provides that where, in any indict- 
ment or information, any act or omission is charged against any person 
as an ofience, and it is given in evidence, on the trial of such person for 
that offence, that he was insane, so as not to be responsible, according 
to law, for his actions at the time when the act was done, or omission 
made, then, if it appears to the jury before whom such person is tried 
that he did the act or made the omission charged, but was insane as 


(g) Co. Litt. 246 b., note (1). 

(A) Tayl., Man., 731-2. 

(i) Hale, L, 33. 

(&) 46 & 47 Viet, c, 38, s. 2 (superseding the provisions of the Trial of Lunatica 
Act, 1800, except sect. 2 thereof, infra). 
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aforesaid, at tte time wten lie did or made the same, the jury shall return 
a special verdict to the elect that the accused was guilty of the act or 
omission charged against him, but was insane as aforesaid at the time 
when he did the act or made the omission. 

Where such special verdict is found, the Act directs that the Court 
shall order the accused to be kept in custody as a criminal lunatic 
during His Majesty’s pleasure (1), 

It is the duty of the judge, in directing the jury where insanity has 
been alleged, explicitly to inform them of their power to return the special 
statutory verdict (m). 

It is sufficient, however, if he directs them clearly that the issue is 
whether the prisoner is sane or insane {n) ; and, if there has been a 
sufficient and proper direction to the jury on the principles which should 
guide them upon the question of insanity, their verdict will not b^nter- 
fered with merely on the ground that the judge took a view against the 
suggestion of insanity on the prisoner’s behalf (a). 

The statutory verdict can of course only be found by a petty jury, 
and, even under the former Act (p), which prescribed an acquittal on 
the ground of insanity, it was not competent to a grand jury to throw 
out a bill on the ground of an accused person’s unsoundness of mind, 
however obvious the fact of his insanity might he (q). 

The special verdict of guilty but insane must be found in unequivocal 
language ; and the Court has refused to treat as equivalent thereto 
a verdict of gailty “ with the strongest possible recommendation to 
mercy, and we consider she was in a frenzied state of mind ” (r). 

By sect. 5 (4) of the Criminal Appeal Act, 1907 (s), it is provided 
that : — 

If on any appeal it appears to the Court of Criminal Appeal that, 
although the defendant was guilty of the act or omission charged against 
him, he was insane at the time the act was done or omission made, so as 

(l) Vide Take, L, 295. 

(m) B. V. Smith, 5 Or. A B. 123 (1910), per Darling, J,, at p. 130. 

(n) B. V. Coleman, 7 id. 65 (1911). 

(o) B. V. Ma/rdand, ib. 77 (1911). 

(p) 39 & 40 Geo. 3, c. 94. 

(3) B. V. Hodges, 8 0. & P. 195 (1838). 

{r) B* V. Harding, 1 Or. A. B. 219 (19(58). 

is) 7 Edw. 7, c. 23. 



INSANITY. 


91 


not to be xespoBsible according to law for Ms actions, tbe Court may 
qnasli tbe sentence passed at tbe trial, and order tbe appellant to be 
kept In custody as a criminal lunatic under tbe Trial of Lunatics Act, 
1883, in tbe same manner as if a special verdict bad been found by tbe 
Jury under that Act.’’ 

Tbe first occasion upon wHcb tHs power was exercised was on an 
appeal by a madman convicted at the Leeds Assizes, 1908, of murder. 
Tbe prisoner bad been found by a man named Helliwell on tbe highway 
cutting oS a woman^s bead with a table knife. Helliwell went for 
assistance, and shortly afterwards tbe prisoner was found in an adjoining 
field, cutting off tbe woman’s arm. He refused to desist until threatened 
with a crowbar, and insisted on taking with Mm tbe woman’s umbrella, 
bat and corsets, worth altogether about sixpence. There were twenty* 
eight knife-wounds on tbe woman’s body. 

Tbe defence of insanity was set up, and three medical men gave 
evidence. Tbe opinion of one was that tbe prisoner, at tbe time of tbe 
offence charged, was insane, but knew that be was killing a woman. He 
did not think that tbe prisoner knew be was doing wrong. Tbe two 
prison doctors, on tbe other band, were of opinion that tbe prisoner 
knew be was doing wrong, but did not know bow wrong tbe thing was, 
and did not know or appreciate tbe quality of tbe act. All three doctors 
concurred that tbe prisoner suffered from hallucinations and delusions. 
Bigbam, J., at tbe conclusion of Ms summing-up, directed tbe jury that 
tbe defence must prove that tbe prisoner did not know be was doing 
wrong at tbe time be committed tbe act. 

Tbe judgment upon appeal was delivered by Lawrance, J., who said : — 

“ In tbe opinion of tbe Court, this verdict was unsatisfactory, and 
ought not to stand. Tbe Court has read tbe evidence of tbe doctors. 
There was very strong evidence before tbe Jury that this man, at tbe 
time be committed tbe offence, was not in a state of mind to make him 
responsible for Ms actions. No question has arisen here as to tbe 
direction in tbe summing-up of tbe learned Judge. In tbe opinion of tbe 
Court, tbe verdict of tbe Jury ought to have been that tbe appellant was 
insane at tbe time be committed tMs act ” {t). 

TMs case has been rather absurdly misdescribed as one in which 
“ tbe verdict wrung from an unwilling jury was set aside without refer- 


(t) R, V. Jefferson, 1 Or. A, E. 95 (1908). 



92 


MENS BEA. 


ence to tlie principle of a knowledge of right and wrong, as a test of 
responsibility ’’ (^e). 

The Court will refuse to entertain an appeal, on the ground of alleged 
insanity, which might have, but has not, been raised at the trial {x} ; 
or which has been suggested and properly dealt with at the trial (y), 
even if there may have been some evidence available in addition to that 
unsuccessfully placed before the jury {z ) ; or even if there be fresh 
evidence, e,g., as to the prisoner’s family history, which was not avail- 
able at the trial, and would be proper for examination by the Home 
Secretary (a). 

Where the defendant, after deliberately refusing to raise the defence 
of insanity at the trial, not only had sufficient temerity to apply for 
leave to appeal against sentence, on the ground that his having been 
confined in a lunatic asylum ought to have been taken into consideration, 
but also persisted in his appeal after repeated warnings, the Court 
increased his sentence, in order that he might be “ carefully watched 
and carefully treated ” for a longer time (6). 

On the other hand, where insanity has been set up as the sole defence 
at the trial, and has been rejected by the jury, the Court will not enter- 
tain on appeal an utterly difiterent defence put forward as reducing the 
prisoner’s guilt from that of murder to that of manslaughter (c). The 
principle on which the Court acts in such cases is that an appeal must 
not be made on lines entirely difierent from those followed by the defence 
at the trial (d). 

Whether the special statutory verdict of ‘^giiilty but insane ’’ could 
be appealed from was, until a recent decision in the House of Lords, 
considered to be a question of much subtlety. 

In R. V. Ireland (e), now overruled (/), it was held by the Court of 

(u) Nicolson (Alibutt), p. 1040. 

{x) R, V. De Vere, 2 Cr. A. B. 19 (1909). 

( 2 /) B, V. Collins, 6 id. 193 (1911). 

(z) J?. V. Aih&rhy, 3 id. 165 (1909) ; cf. B, v. Jones, 4 id. 207 (1910). 

(a) B. T. Jessho'pe, 5 id. 1 (1910) ; B, v. Loake, 7 id. 71 (1911) ; B. v. ImwiB, 
ih 263 (1912). 

(t) B. V. Bimpsm, 5 id. 217 (1910). 

(c) B. V. PUlpot, 7 Cr. A. B. 140 (1912), 

(d) B, V. Carroll, 4 Cr. A. B. 146 (1910). , 

(e) 4 Cr. A. R. 74 (1910). 

(/) Yide Felsiead v. Director of Public Prosecutions, infra. 
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Criminal Appeal that there might be such an appeal (g), chiefly on the 
following grounds : — 

If we look back to the origin of trial by jury, a special yerdiet was 
the ordinary yerdiet ; it was always the right of a jury to return a special 
yerdiet if no statute forbade them to. This Act (k) says they shall do 
so, . . . Now, it is a verdict of guilty, but the person so found is to be 
treated as a criminal lunatic. Suppose a person against whom a verdict 
of tMs kind is given is indicted again on the same charge. What will 
he plead f Any other person so charged would plead autrefois conmet 
or autrefois acquit. Could this man plead autrefois convict f If not, he 
might perhaps be tried again, and a different verdict might be given. 
It is impossible the law intended to lay him open to such a grave dis- 
advantage. . . . These are the words in the Criminal Appeal Act : 
A person convicted may appeal. ... It is obvious that these words, 
convicted, convidion, are neither of them words of precise meaning. • • , 
The special verdict and the order made thereon amount to a convic- 
tion (i). 

But there is an obvious fallacy in the argument that a prisoner against 
whom the statutory verdict has been found might plead autrefois 
convid. The statute expressly defines the special verdict as being to 
the effect that the accused was insane as aforesaid, i.e. “ so as not to be 
responsible according to law for his actions at the time when the act 
was done or o33Qission made,” and it clearly follows that the correct plea 
must be autrefois mquit (h). 

A similar fallacy underlies the observations of Dr. H. Oppenheimer 
upon the Act of 1883, in which he endeavours to establish the proposi- 
tion that ‘‘ lunatics are made responsible by the very terms of the 
statute,” and rather fancSully describes the judicial order of detention 
as a statutory sentence,” and the detention itself as a punish- 
ment ” {1). 

The unsatisfactory decision in R. v. Ireland was followed by an equally 
unsatisfactory judgment in R. v. Maohardy (m), where the Court held 
that a special statutory verdict was divisible into two parts, and that 


(g) Under sect. 3 of the Court of Crimmal Appeal Act, 1907. 
p) Tbe Trial of Lunatics Act, 1883, supra, 

(i) Ter Barling, L 

ik) Vide E. V. MU, 7 Cr. A. B. 26, 83 (1911), 

{1} Oppenh., pp. 19 — 2d. 

(m) 6 Cr. A. R. 272 (1911). 
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no appeal could be brought upon that part of it which found the 
defendant to have been insane. 

The law on this subject has, however, now been settled by the House 
of Lords in Felstead v. Director of Public Prosecutions (?i), in which B. v. 
Ireland and JS. v. Machardy were both reconsidered, and it was held 
that the statutory verdict is “ one and indivisible,” and amounts to 
an acquittal, so that no appeal can lie from it, or from any part of it. 

With regard to procedure at the trial, it has been held not proper 
for the Crown to call evidence of the prisoner’s insanity, but proper 
that any evidence in the possession of the Crown should be placed at 
the disposal of the prisoner’s counsel ; and in the same case it was held 
that no general rule can be laid down as to the duty of the Crown with 
regard to the tendering of evidence, at any particular point of the trial, 
rebutting the defence of insanity ; or as to counsel for the Crown asking 
for a ruling whether or not there is evidence of insanity to go to the jury ; 
the only general rule to be applied is that insanity, if relied upon as a 
defence, must be established by the defendant (o). 

In trials for murder, and sometimes in other cases, where there is a 
suggestion that the person charged is insane, it is usual for the prosecu- 
tion to consult with the medical of&cer of the gaol, or some other inde- 
pendent medical man. When his report shows a probability of insanity, 
it is the practice to hand a copy thereof to defending counsel. But 
when the medical report is adverse to the prisoner, there is no obligation 
to give a copy to counsel for the defence, although a copy would not be 
likely to be refused if asked for ; and it is no objection to its admis- 
sibility in evidence, that a copy was not furnished to the prisoner (p). 

An important rule of procedure at common law was to the efiect that 
no criminal trial could proceed before a non compos mentis {q). 

It is now provided by statute that if any person, indicted for any 
ofience, shall be insane, and shall upon arraignment be found so to be 
by a jury lawfully empanelled for that purpose, so that such person 
cannot be tried upon such indictment, it shall be lawful for the Court 


30 T. L. B. 469 (1914), per Lord Beading, L.C. J. 

(o) B, V. Smith, 6 Or. A. B. 19 (1910). 

(p) B, v. Abrainovitch, 7 Cr. A. B. 145 (1912). 

Iq) Hale, L, 34-5. 
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to record sncli finding and order sncli person to he kept in strict ciistodj 
until His Majesty’s pleasure shall he known (r). 

The points into which a jury should inquire in such a case are, not as 
to the prisoner’s general capacity of commnnicating on ordinary matters, 
but, first, whether he is mute of malice or not ; secondly, whether he can 
plead to the indictment or not ; and thirdly, whether he is of sufficient 
intellect to comprehend the course of proceeding on the trial, so as to 
make a proper defence (s). 

Where a deaf and dumb person was found so to be ‘‘ by visitation of 
God,” but a witness was then found able to communicate vith the 
prisoner by signs, the prisoner was arraigned, tried, and convicted (t). 

A deaf and dumb person who was unable to read or write, having 
been arraigned, was found by the jury to be mute by visitation of God. 
They further found that, by reason of his inability to communicate 
with, or receive communications from, others, he was incapable of 
pleading to the indictment, or taking his trial thereon, and of under- 
standing and following the proceedings. This finding was held to be 
one of insanity, under the Act (u). 

In accordance with the presumption of sanity, the onus of proving 
the prisoner’s incapacity to plead lies upon the party alleging it ; and 
it is not for the prosecution to prove his sanity or fitness to plead (x). 

The verdict, upon the inquiry as to fitness to plead or be tried, may 
be found merely upon the prisoner’s conduct and demeanour in Court (^), 
or upon evidence called as to his state of mind ; and the prisoner may, 
if he choose, call witnesses to testify (or ofier his own testimony, if 
possessed of a suffi.cient sense of humour), as to his own sanity, against 
the contention of his owiTbounsel (z). 

Where a prisoner, after being allowed to plead, is in the course of his 
trial alleged to be there and then insane, and unable to follow the pro- 
ceedings, the judge in his discretion may discharge the jury, recom- 


(f) Trial of Lunatics Act, 1800 (39 <fc 40 Geo. 3, c. 94), s. 2. 

(s) M. V. Pritchard, 7 0. & R 303 (1836). 

{i5} i2. T. Jones'f 1 Leacli, 102 (1773). 

(u) M. V. Governor of Stafford Prison, ez parte Emery, 1909, 2 K* B, 81, following 
B, V. Steel, 1 Leacb, 451 (1787), B. v. Dyson, 7 0. & R 305, n. (1831), and R v. 
Berry, 1 Q. B. B. 447 (1876). 

(z) B, V. Twrton, 6 Cox, 385 (1854), overraling B. v Davies, ib. 326 (1853). 

(y) B. V. Goode, 7 A. & E. 536 (1837). 

{%) B. V. Pearce, 9 C. & B. 667 (1840). 
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joaittiag the prisoner to await the reco¥ery of his understanding (a). 
or may proceed with the trial, and leave the jury* to convict, acquit 
or retam the statutory verdict on the merits of the case, or to find as 
to the prisoner’s fitness to follow the proceedings (&). 

There is no appeal from the verdict of a jury finding a prisoner 
insane and nnahle to plead. Upon an application made in such a case 
Pickford, J., said : — 

” He was never tried on the indictment at all ; no evidence of fact 
was ofiered ; and indeed the finding was that he was not fit to he tried. 
If His Majesty is at any time advised that the man has sufficiently 
recovered so as to be fit to plead, he may then be brought up and tried 
upon the indictment. As the matter stands, there has been no trial, 
and no conviction, and the case is not within the Act (c). 

Nor is there any appeal against the finding of a jury in the contrary 
sense — viz., that the prisoner is fit to plead and take his trial (d). 

This being so, a curious dilemma faced the judge upon the indictment 
of one Tebhitt (at the Old Bailey Sessions in April, 1912) for shooting 
at Mr. Leopold de Rothschild, and at a police officer, with intent to 
murder. The prisoner being obviously insane, a jury was empanelled 
upon his arraignment ; hut notwithstanding the evidence they found 
him fit to plead. He thereupon, without consulting his counsel, 
promptly pleaded guilty to both indictments. Coleridge, J., said that — 

“ Personally, — and everyone who had listened to the case must take 
the same view — ^he was of opinion that the prisoner was not responsible 
for his action, and therefore no moral blame could possibly attach to 
his conduct. Personally, his Lordship was placed in the difficulty of 
having to consider the prisoner as a sane man, responsible for his act, and 
to pass the same sentence on him as he shouM pass had he been actually 
a sane man, responsible for having attempted, wilfully and with malice 
aforethought, to murder two, if not three, people. Had the prisoner been 
sane, the sentence would have been twenty years* penal servitude, and 
that was the sentence he should pass now. At the same time, it was more 
or less of a formality, because he was satisfied, and the prisoner might be 
satisfied, that that sentence would uot be carried into effect. The state 
of the prisoner’s mind being inquired into, the result, in fact, would be 
that he would be detained during His Majesty’s pleasure ” (c). 

{a) Bac. Abr. Idiot (B) ; Hale, I., 35-6. 

(b) B. v. Sovihey, 4 P. & F. 864 (1865). 

[c] B. V. Larkins, 6 Cr. A. H. 194 (1911). 

{d) B. V. Jefferson, 1 Cr. A. R. 95 (1908), vide supra. 

(e) B. V. TebbiU, Centr. Grim. Ct., April Sessions, 1912, as reported in the Daily 
TeJ^raph. 
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Six successive stages have been enumerated, at any of which a 
crimiiial offender may be officially recognised as insane, and placed under 
detention as a criminal lunatic ” — ^viz., first, when awaiting trial ; 
secondly, on arraignment ; thirdly, upon a verdict retnmed under the 
Act of i88S ; fourthly, between verdict and judgment ; fifthly, under 
a reprieve ; and sixthly, while undergoing penal servitude or im- 
prisonment (/). 

If, after conviction of a capital crime, a prisoner becomes insane, he 
cannot be hanged until his recovery, because ‘‘ he may have some plea 
which, if sane, he could urge in stay of execution ” (g). 

Whatever, then, may be said or thought as to the supposed stringency 
of English law with reference to the admission of the excuse of 
mental irresponsibility, it can never be suggested that our criminal 
procedure falls short of extraordinary generosity in affording oppor- 
tunities for the raising of that plea. 

It must further be observed that now, in the case of summary pro- 
ceedings against a “ defective,’’ the Court may, where the charge is 
proved, direct a petition to be presented, or even make an order, that 
the defective he dealt with as such, without proceeding to a conviction ; 
this being the only class of cases where insanity alone (without amount- 
ing to, or being accompanied by, inability to appreciate the law) may 
confer an immunity from conviction of crime (j^). 

In conclusion, upon the subject of insanity as affecting the perpetra- 
tion of crime, it may be observed that persons present, assisting a 
madman in violent resistance to officers, may, if his acts prove fatal 
to life, be convicted of murder, as principals in the first degree, without 
proof of any motive or ulterior purpose having been entertained either 
by him or by them ; provided, however, that there be sufficient proof 
of common purpose, according to the ordinary doctrine. Such persons 
cannot be convicted of feloniously aiding and abetting the madman ; 
because, for the purpose of such a conviction, the principal offender 
must be proved to be a person capable of committing the crime (i). 


(f) Mcolson (Allbutt), p. 1037. 

(gr) Hale, L, 34 ; Kenny, OutL, p. 59, n. 

(h) Mental Beficienoy Act, 1913, proviso to sect. 8 (1). 
(%) V. Tyler and Price, 8 C, & P. 616 (1838). 
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CHAPTER YI. 


DRUNKENNESS. 

The grounds of exemption from criminal liability wMcb have already 
been examined are such as deprive the person excused of any capacity 
to form a culpable intention. 

A man acting under a misconception of material facts is thereby 
excused because, through no fault of his own, he fails to recognise the 
fact as falling under the law. One of the premisses upon which he acts, 
in judging the nature of his conduct, being altogether false, he cannot 
rightly perform that syllogism which is necessary to the conceiving of 
a culpable intention. 

A person ignorant of the rule of law which should govern his conduct 
is placed in a very similar predicament. Here, the other premiss of the 
syllogism is false ; and if ignorantia juris were allowed as an excuse 
under our law, it would be grounded on that defect. 

Infancy or insanity may affect the syllogism by a false premiss upon 
the facts — ^viz., as to the nature or quality of the act ; or by a false 
premiss concerning the law — ^viz., that the act is not criminal ; or even 
by absolute incapacity in the person’s mind to apprehend correctly 
either of the premisses, or to perform effectively any part of the mental 
process which should lead to a logical deduction. 

We have now to consider a form of excuse arising out of a less radical 
incapacity ; and we shall find that, as the influence of this incapacity 
upon conduct is merely partial, besides being more or less avoidable 
by the party, it has been only sparingly allowed as a plea against con- 
viction of crime. 

Drunkenness does not often entirely disable the mind from forming 
a culpable intention. Neither of the essential premisses is, in the ordinary 
case of drunkenness, either entirely ^alse or totally lacking ; but the 
syllogism is, under the influence of intoxication, performed in a more 
or less imperfect and hazy manner. Something resembling the correct 
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logical deduction is arrived at ; but the degree of likeness is variable, 
according to all the degrees and stages of inebrietj, from the first sign 
of frivolity to the last condition of torpor (a). 

It is therefore a cardinal error to suppose that drimkenncss is a species 
of insanity : dementia qffecMa^ or “ voluntarily contracted madness/^ 
as it has been called {h}. 

“ Dnmkenness is not insanity, nor does it answer to what is termed an 
iinsonnd mind, unless the derangement which it causes become fixed 
and continued, by the drunkenness being habitual, and thereby render- 
ing the party incapable of distinguishing between right and wrong (c). 

In other words, habitual indulgence in drink may induce the peculiar 
mental condition of a fixed phrenzy ” (d) or dipsomania, which, if 
not identical with actual madness as a disease, at any rate has similar 
efiects upon the patient’s capacity to understand the law* as applied to 
Ms conduct. Such a condition is quite distinct from that of ordinary 
drunkenness, as well with regard to its symptoms and consequences 
as in respect of the remoteness of its causation {e). 

A prisoner, tried before Stephen, J., for the murder of his sister-in-law, 
was found by a medical man to be suffering horn delirium tremens^ 
resulting from alcoholic indulgence. He was disordered in his senses, 
and unable to distinguish between right and wrong at the time he com- 
mitted the act. Under proper treatment he recovered in a week, 
becoming perfectly sensible. Stephen, J., directed the jury as follows : — 

If this man had been raging drunk, and had stabbed his sister-in-law 
and killed her, he would havq stood at the bar guilty of murder beyond 
all doubt or question. But drunkenness is one thing, and the diseases 
to which drunkenness leads are different things ; and If a man by 
drunkenness brings on a state of disease, which causes such a degree of 
madness, even for a time, as would have relieved Mm from responsibility 
if it had been caused in any other way, then he would not be oriminally 
responsible. In my opinion, in such a case, the man is a madman, and 
is to be treated as such, although his madness is only temporary.** 

The learned judge then explained the test of insanity, as laid down in 


{a} Of. Bay, Chap. 2t> ; pars. 542-4. 

(6) Hale, I„ 32 ; Co. Litt. 247 a. 

(c) J?. V. Eennie^ i Lew. 76 (IS25), per Holroyd, J. ; cf. M, v. Baines, Kenton, 
912 (1886), per Day, J,, conira. 

(d) Hale, nk sup. ; cf, Barnett, pp. 18 — ^20, 59 — 64. 

(e) Vide Bay, Chap. 26, pars. 645 et seq. 


1—2 
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McNagTiten^s Cassy as being applicable to delirium tremenSy wHcb was 
not tbe primary, bnt the secondary cause of drinking ’’ ; and he directed 
the jury, if they thought there was a ‘‘ distinct disease, caused by 
drinking, but difiering from drunkenness,” and obliterating the know- 
ledge of good and evil, to bring in the statutory verdict as in a case of 
ordinary insanity. This they did (/). 

The first distinction to be drawn is, then, between Hale’s habitual 
or fixed phxenzy ” and “ simplex phrenzy occasioned immediately by 
drunkenness ” : between Stephen, J.’s distinct disease caused by 
drinking ” on the one hand, and mere drunkenness of any kind or degree, 
unaccompanied by mental disease, on the other {g). 

Another distinction is the obvious one between drunkenness attribu- 
table to the fault of the party, and intoxication for which he is shown to 
have been in nowise to blame. 

If a person by the unskilfulness of his physician, or by the con- 
trivance of his enemies, eat or drink such a thing as causeth such a 
temporary or permanent phrenzy, as aconitum, or nux vomica, this 
puts him into the same condition, in reference to crimes, as any other 
phrenzy, and equally excuseth him ” Qi). 

Curious psychological results may be obtained by the use of certain 
drugs, such as opium, Indian hemp, belladonna, chlorodyne, and alcohol 
For instance, it is said that “ in belladonna poisoning the delirium 
is . . • often an every-day, busy delirium ; the patient sets about 
doing what he is habitually accustomed to do, only he does it at the 
wrong time ” (i). * 

Although the example given by Hale is that of the administration of 
drags, it follows from his argument that if anybody is charged with a 
crime committed by him under the influence of alcohol, even in the form 
of ordinary wine or spirits, and can prove satisfactorily that this was 
administered to him by force or fraud, or in such circumstances that he 
was in no degree blamable for taking it, he will be altogether absolved 
in law from the consequences of his misfortune. 

In such cases, the party administering the alcohol or other drug may 

(/) B. V. Davisy 14 Cox, 563 (1881). 

(g) Vide Ray, Chap. 27. 

(h) Hale, L, 32. 

(t) Poore, 414. 
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well be criminally liable for the consequences, if they were foreseen or 
expected by Mm, 

The person drugged or intoxicated would be excused under the prin- 
ciple of compulsion, or absence of volition, and the party administering 
the drug or stimulant would be guilty (i£ at all) on the ground that the 
conduct appearing to be that of the innocent person was in reality that 
of the person taking advantage of his helplessness to control his 
behaviour (i:). 

It has even been once or twice judicially suggested that the excuse 
of involuntary drunkenness may be available in the case of a man who, 
being in a diseased or weakened condition of body or mind, is, so to 
speak, predisposed thereby to intoxication, and becomes drunk by 
surprise ; — 

“ If a person from any cause — say long watoMng, want of sleep or 
depravation of blood-^was reduced to such a condition that a smaller 
quantity of stimulant would make him drunk than would produce such 
a state if he were in health, then neither law nor common sense could 
hold him responsible for his acts, inasmuch as they were not voluntary 
but produced by disease ” (1). 

Somewhat similar to the case here suggested is the predicament of 
persons who, having sustained some injury to the head, are thereby 
rendered incapable of carrying their liquor, even in small quantities, 
with a normal degree of circumspection, and in whose case even slight 
drunkenness “ produces sometimes a fit of temporary insanity, leaving 
the mind clear when the drunken fit is over ” (m). 

Hard cases make bad law ; and it would seem disastrous to admit an 
exceptional excusability for such reasons as these. 

At any rate, it seems obvious that persons afficted with a constitu- 
tional weakness of the kind suggested ought, in view of their peculiar 
misfortune, to be uncommonly careful in the indulgence of their bibative 
appetites. 

The question remaining to be examined is, then, whether any excuse, 

(h) YMe post. Chap. X., “ Innocent Agency.” 

0) Per Pales, C.B., jK. v. Mary i?., oit. Kerr, 688-9 ; Renton, 912-3 (1887) ; 
cf. JR. V. Baines and B. y. Mountain, per Day, J., and Polock, B,, ib. {1886-8), 

(m) Tayl., Princ., 900, 
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and, if so, wliat degree of excuse, is attaclied by law to tbe circmnstance 
of ordinary drunkenness, i,e., the condition of a sane man who has for 
the time being placed himself, or allowed himself to be placed, under the 
influence of drink. 

The general rule is that drunkenness in this sense afiords no excuse 
whatever for crime. 

“ A drunkard, who is mluntarms dcemon, hath no privilege thereby 
but what hurt or ill soever he doth his drimkenness doth aggravate it, 
nam crimen ehrietas et incendit et detegit ” (ti-). 

The rule as thus absolutely stated, though obviously reasonable, is 
not enforced in all its primitive rigour. It must be read as subject to 
three exceptions, each of which is of considerable importance, though 
confined in operation to a particular class of cases. 

First, where an act of violence, with which a prisoner is charged, has 
ensued upon some provocation or aggression of such a kind that, if suffi- 
cient in point of degree, it would suffice to relieve or modify his responsi- 
bility for the act in question, the fact that he was drunk may be taken 
into consideration by the jury ; so that circumstances which would 
have given rise neither to a valid excuse of self-defence nor to a successful, 
plea of provocation in the case of a sober man, may avail in defence of a 
drunken man to justify his act, or (in the case of homicide) to reduce 
the crime from murder to manslaughter (o). 

A prisoner was indicted for maliciously stabbing a man with a sword- 
stick outside a beer-house. After a drunken quarrel with another 
person, the prisoner walked up and down,*flourishing his sword-stick, 
and saying that if anyone struck him he would make him repent it. 
Shortly afterwards the prosecutor, being ignorant of what had occurred, 
struck the prisoner twice with his fist, by way of quieting Mm, where- 
upon the prisoner fulfilled his promise. In directing the jury, Parke, B., 
said : — 

“ Drunkenness may be taken into consideration in cases where what 
the law deems sufficient provocation has been given, because the question 
is in such cases whether the fatal act is to be attributed to the passion of 
anger excited by the previous provocation, and that passion is more 

(n) I Inst,, 247 ; cf. B. v. Beeves, Tayl, trine., 899 (1844) 5 i?. v. TfiUtflJWS, 
ib. 898 (1886). 

(<?) Vide ^st. Chap. XII. 
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easily excitable in a person when in a state of intoxication than when be 
is sober. So, where the question is whether words have been uttered 
with a deliberate purpose, or are merely low and idle expressions, the 
drnnkenness of the person uttering them is proper to be considered. 
But if there is really a previous determination to resent a slight afeont 
In a barbarous manner, the state of drnnkenness in which the prisoner 
was ought not to be regarded, for it would fnmisb no excuse ” (p). 

Blit farther, where there has been no actual provocation of, or act of 
aggression against, the prisoner in point of fact, and even where nothing 
of the sort was intended, but the act of violence charged against him was 
induced by such a hand fide mistake of fact as would have excused a 
sober man, the fact that he was drunk at the time, and that the mistake 
was partly due to his intoxicated condition, does not disentitle him to 
set up that defence. 

On an indictment for stabbing, Park, J., told the jury that they might 
take into their consideration, among other circumstances, the fact of 
the prisoner being drunk at the time, in order to determine whether he 
acted under a bond fide apprehension that his person or property was 
about to be attacked {q). 

So, where a charge of assault arose out of an aSray in which all the 
parties were drunk, and there seemed some ground for supposing that 
the prisoner acted under apprehension of an assault upon himself, 
Crowder, J., directed the jury as follows : — 

“ Drunkenness is no excuse for crime ; but in considering whether the 
prisoner apprehended an assault on himself, you may take into accoxmt 
the state in which he was ’’ (r). 


This excuse of drunken mistake appears, however, to he narrowly 
confined to the pleas of self-defence and provocation, upon indictments 
for homicide or for crimes of violence against the person. 

No sufficient authority can be found for the suggestion {$) that the 
general excuse of ignormtia facti is available for the purpose of dis- 
proving mens rea where the ignorance or mistake is directly caused by, 
or mainly attributable to, the defendant’s voluntary drunkenness, 

(p) M. T, Thomas, 7 0. & P, 817 (1837). 

(f) JS, V. MarshaM, 1 Lew, 76, and Goodkfs Case, ib, (1830 and 1831) ; cl M, v. 
FoMeson, TayL, Princ,, 900 (1840), 

(r) B, V. Gamlm, 1 ^ F. 90 (1858). 

(s) Kenny, OutL, 61. 
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Such a doctrine would constitute a serious departure from the general 
rule that ignorance of fact can be pleaded only where*’ the defendant 
has used all due diligence (t). To get drunk, and become fuddled, is 
not the act of a diligent man. 

Even in its application to the pleas of self-defence and provocation, 
the circumstance of intoxication avails no further than to supply a 
higher degree of necessity or provocation than could otherwise be 
gathered from the occasion. It cannot render available, by way of 
defence, any form or species of provocation, whether real or imagined, 
which in its very nature would be insufficient to constitute gross provo- 
cation to a sober man, e.g., mere words, or suspicious conduct (u). 

Secondly, as the prisoner’s state of mind with regard to prior circum- 
stances, so also his state of mind with regard to the possible consequences 
of his act, may sometimes he taken into account, and considered from 
the point of view of his drunken condition. 

It has already been noticed, and will be pointed out in some detail 
in the next chapter, that crimes dependent upon the happening of a 
particular consequence are, according to the principle of intentionality 
as applied in our law, divisible into two classes : those where full 
intent of the consequence is required, and those where some inferior 
degree of intention, e,g,, rashness, is sufficient to constitute guilt. 

Crimes of the latter class, e.g,, involuntary manslaughter, frequently 
consist of a complex act characterised by culpable recklessness ; and 
here the fact of drunkenness can form no excuse, because the becoming 
intoxicated is itself an act of gross recklessness which, ex hypothesis 
directly conduces to, or rather forms an integral part of, the perpetration 
of the crime in question. For example, in R. v. St. John Long (ic), a 
case was cited by counsel where a man was convicted of manslaughter 
by killing a woman in a drunken attempt to deliver her of a child ; and in 
R.y.J ones (y), where a man was indicted for manslaughter by negligent 
driving, and was proved to have been drunk at the time, it was held that 
he was entitled to no indulgence whatever on that acooxmt. 

But where, as in the case of murder, or wounding with intent to do 

{«) Vide Chap. 11. , a7ite. 

(u) i?. V. Birchall, 29 T. L. R. 711 (1913). 

{x) 4 C. & P. 398, 423 (1830-1)^ post. Chap. VIL 
(y) 11 Cox, 544 (1870). 



BBUNKBKNBSS. 


105 


grievous bodily barm, it is essential to tie commission of tbe crime 
charged that a particular consequence should have been fully intended, 
the fact that the prisoner was under the influence of drink may be taken 
into consideration in deciding whether he fully intended that conse- 
quence; and intention must not, by reason of his drunkenness, be 
imputed to him in a higher degree than that which he actually enter- 
tained. 

The chief authority for this exception to the general rule as to 
drunkenness is R. v, Cruse (js), where a man and his wife, both very 
drunk, cruelly beat a child, causing concussion of the brain, and were 
indicted for inflicting an injury dangerous to life with intent to murder, 
that beiug a capital oflence under the statute then in force (a). 

Patteson, J., said to the jury : — 

“Before you can find the prisoner, Thomas Cruse, guilty of this 
felony, you must be satisfied that, when he inflicted this violence on the 
child, he had in his mind a positive intention of murdering that child. 
Even if he did it under circumstances which would have amounted to 
murder if death had ensued, that would not be sufficient, unless he 
actually intended to commit mm'der. With respect to the wife, it is 
essential not only that she should have assisted her husband in the 
commission of the oflenoe, but also that she should have known that it 
was her husband’s intention to commit murder. It appears that both 
these persons were drunk ; and, although drunkenness is no excuse for 
any crime whatever, yet it is often of very great importance in cases 
where it is a question of intention. A person may be so drunk as to be 
utterly unable to form any intention at all, and yet he may be guilty of 
very great violence.” 

Upon this direction th^ jury found both prisoners guilty of assault 
only. 

It is of importance to note that the word “ intention,” as used in this 
case, and in others where the same doctrine has been laid down, signifies 
full intent, or such intention as involves full expectation of a particular 
consequence ; it does not refer to, or include, a general intention to 
break the law, i.a., mens rea. 

This is probably what is meant by the judges when, as in the passage 
above quoted, although expressly directing the jury to take into con- 
sideration the fact of drunkenness as afiecting the question of guilt or 

(z) 8 C. & j?., 541 (1838). 

(a) 1 Viet. 0 . 85, s. 2. 
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innocence of the crime charged, they insist that drunkenness is no 
excuse for any crime whatever.” 

A rape is criminal fer se, and its guilt does not depend upon intention 
as to consequences. Accordingly, where a prisoner was indicted for that 
offence, and urged in his defence that he was in liquor, Holroyd, J., 
told the jury : — 

It is a maxim of law that, if a man gets himself intoxicated, he is 
liable to the consequences, and is not excusable on account of any crime 
he may commit when infuriated by liquor ” (&). 

So, even in the crime of murder, where drunkenness is set up as a 
defence merely on account of its having caused “ sudden heat and 
impulse,” and cannot be shown to have prevented the prisoner from 
fully intending the fatal consequence, it cannot be allowed as an excuse, 
because, if it were accepted, “ there would be no safety for human 
life” (c). 

In B. V. Stopford (d), where it was held that an indictment against a 
prisoner for wounding a man with intent to do him grievous bodily 
harm was good, although it was proved that he was on the best of terms 
with the man struck, and in his drunken fury mistook him for someone 
else, Brett, J., said : — 

‘‘ If he did intend to strike the man he saw before him, although ho 
might have considered him to be somebody else, he is guilty. He is also 
guilty notwithstanding his drunkenness, for unless he was so drunk that 
he was utterly and consequently incapable of having any intent, aird 
merely struck wildly about, and in so doing struck the prosecutor, he is 
guilty ; mere drunkenness which excites a fearful rage is no excuse,” 

The circumstances may well be such that the prisoner’s drunkenness 
obviously could not have prevented Mm from intending the consequence 
of his act. In such a case, it can form no excuse whatever, and should 
not be allowed to be taken into consideration. 

So, in a recent case where a man had murdered his wife, wMle under 
the influence of drink, the Court held that, on account of the deliberate 
character of the homicide, the jury were properly told that there were 
no grounds for finding a verdict of manslaughter, and Lord Alver- 
stone, C. X, said ; — 

(6) i?. V. Buffow, I Lew. 75 (1823). ^ 

(c) J?. T. Owtfol, 7 0. & P. 145 (1835), overruling B. v. QrinMey (1819)* 

{d) 11 Oox, 643 (1870). 
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** TMs poor woman was strangled by a belt tied or held round her 
neck till sbe was dead. It was not a case of a belt tied by a drunken man. 
He knew perfectly well wbat be bad done, and bow be bad murdered tbe 
woman, and in sucb a case it would be impossible for a judge to allow a 
jury to find a verdict of manslaughter ; for deliberate acts, wbetber done 
by a sober or by a drunken man, constitute tbe crime of murder, and 
not of manslaughter ” (e). 

In an older case, where tbe prisoner was charged with malicious 
stabbing with a farmer’s fork, with intent to murder and with intent to 
do grievous bodily barm, Alderson, B., said to tbe jury : — 

Tbe prisoner’s being intoxicated does not alter the nature of tbe 
ofience. If a man chooses to get drunk, it is bis own voluntary act. . . . 
However, with regard to intention, drunkenness may perhaps be 
adverted to according to tbe nature of tbe instrument used. If a man 
uses a stick, you would not infer a malicious intent so strongly against 
him, if drunk, when be made an intemperate use of it, as you would if 
be bad used a different kind of weapon ; but where a dangerous instru- 
ment is used, which if used must produce grievous bodily barm, drunken- 
ness can have no effect on tbe consideration of tbe malicious intent of 
tbe party ” (/). 

Tbe ruling of Patteson, J., in tbe leading case (g) was referred to by 
Coleridge, J., in R. v. Monkhouse, where tbe prisoner was indicted for 
discharging a loaded pistol at tbe prosecutor with intent to murder 
him : — 

“ Although I agree with tbe substance of wbat my brother Patteson 
is reported to have said, I am not so clear as to tbe propriety of adopting 
tbe very words. If be said that tbe jury could not find tbe intent 
without being satisfied it.^existed, I shall so lay it down to you ; tbe 
only difference between us is as to tbe amount and nature of tbe proof 
sufficient to justify you in coming to such a conclusion. . . . Drunken- 
ness is ordinarily neither a defence nor excuse for crime, and where it is 
available as a partial answer to a charge, it rests on tbe prisoner to 
prove it ; and it is not enough that be was excited, or rendered more 
irritable, unless tbe intoxication was sucb as to prevent bis restraining 
himself from committing tbe act in question, or to take away from him 
the' power of forming any specific intention ” (k). 


(e) R. V. Bchoky, 3 Or. A. R. 183 (1909). 
(/) R. V. MmUn, 7 0. <fc P. 297 (1837). 
(^) R, T, Cfuae» supra. 

(h) R. V. Monkhouse, 4 Cox, 55 {1849). 
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In another case, the prisoner returned home late at night, in a drunken 
condition, and on being taunted by his mfe he took down a sword, 
unsheathed it, and struck her with the flat part of it. Her daughter 
tried to puli her out of the room, but the prisoner pursued her and 
wounded her with his sword, and she died in a few hours. 

Cressweil, J*, told the jury : — 

“ If the prisoner used the sword wilfully, he was guilty of murder : if 
the deceased rushed on the sword accidentally, he must be acquitted ; 
and if the wound was inflicted in a struggle at the door, the prisoner 
hawing the sword in his hand, but without any intention on his part to 
use it, then there was a careless use of the sword, which made Mm 
guilty of manslaughter.” 

They took the via media, and found a verdict of manslaughter {%), 

Precisely similar considerations as to the degree of intention apply to 
attempted suicides by intoxicated persons (h). 

In such a case Wightman, J., laid it down that the question was 
whether the prisoner had a mind capable of contemplating the act 
charged, and whether he did in fact intend to take away his life : — 

The mere fact of drunkenness, in this as in other oases, is not of 
itself an excuse for crime, but it is a material fact in order to arrive at 
the conclusion whether or no the prisoner really intended to destroy his 
life ” {%). 

The effect of drunkenness on homicidal intention was thoroughly con* 
sidered by Stephen, J., in a murder trial at the Old Bailey in 1883. The 
prisoner, being intoxicated, had with some deliberation fetched a pistol 
and fired two shots at close rangs, with a fatal result. Stephen, J., 
said : — 

If a sober man takes pistols or a knife, and strikes or shoots at some* 
one else, the inference is that he intended to strike or shoot Min with the 
object of doing him grievous bodily harm. If, however, a man acting 
in that way was drunk, you have to consider the effect of his drunkenness 
upon his intention. In such cases, a distinction of vital importance 
occurs, to which it is necessary to point. A drunken man may form an 
intention to Mil another, or to do grievous bodily harm to Mm, or he 
may not ; but if he did form that intention, although a drunken inten- 

(i) M, V. Moore, 6 Cox, 137 (1852). 

(h) B. r. Mann, 83 L. J. K. B. 648 (1914). 

{1) B. v. JDoody, 6 Cox, 463 (1854), following B* v, Moore, 3 0. & K. 319 (1852) ; 
cl R V. Crisp, infra (1912). 
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tion, lie is Just as miioli guilty of murder as if he had been sober. . . . 
If you eonclude that Doherty took the life of Graham by a pistol shot, 
fired at him with intent to do grievous bodily harm, he would be guilty 
of murder, even though he were drunk ; but if his drunkenness prevented 
his forming such an intention, he would be guilty of manslaughter, and 
not murder, though such an act in a sober man would prove an intention 
to do grievous bodily harm. The next point is, as to manslaughter by 
negligence. ... To find culpable negligence, in the present case, you 
must assume that the prisoner went into his bedroom, brought out the 
loaded revolver, and so handled it as in some manner to fire the two 
shots without intending to fire at all. If, gentlemen, you convict the 
prisoner of manslaughter, I must ask you to be good enough to say 
whether you mean manslaughter by violence wilfully inflicted, or by 
culpable negligence, for of course it will make a considerable difierence 
in the punishment ’’ (m). 

Here, again, the jury took the middle course suggested to them, and 
found the prisoner guilty of manslaughter with wilful violence. 

Where juries have refused to entertain the plea of drunkenness, as 
negativing homicidal intent, it has been found impossible to induce the 
Court of Criminal Appeal to reverse their decision. 

In R. V. Meade {n) the appellant was convicted of murdering a woman 
with whom he lived, the injuries having been inflicted by him when in a 
state described as “ middling drunk,’’ and he having afterwards given a 
coherent account of what had happened. The homicide was preceded 
by drunken threats. The appeal was on the ground of misdirection by 
Coleridge, J., it being urged that by his repeated use of the expression 
“ reason dethroned by drink ” he had led the jury to think that the 
appellant could not be excused unless he was mad with drink at the 
time, wliereas there might (it was argued) be a “ less degree of mental 
derangement ” which would reduce murder to manslaughter. 

In dismissing the appeal, the Court said : — 

“ Originally, the law was, that although an insane man was not liable 
as a sane man was, yet a man sufiering from what was called dementia 
afeetaia^ that is, mental disturbance due to vohmtary drunkenness, had 
no excuse, and ‘ he who is guilty of any crime of any kind whatever 
through his voluntary drunkenness shall be punished for it as much as 
if he had been sober ’ (o). The contrary was first decided in R. v. 


(w) i?. V. Dokerty, 16 Cox, 306 (1887). 
(%) 2 Or. A. B. 54 (1909). 

(o) Hawk 1 P. C., Chap. 1, s. 6. 
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BfindUy (f) in 1819. Since tlien, there have been many decisions . . . 
to the effect that, when intent is of the essence of the crime, that intent 
may be disproved by showing drunkenness. . . , Everyone is taken to 
intend the natural consequences of his acts, but this presumption may 
be rebutted in the case of a sober man, in many ways. It may also be 
rebutted in the case of a man who is dmnk, by showing his mind to have 
been so affected by the drink he had taken that he was incapable of 
knowing that what he was doing was dangerons. ... It was con- 
tended at the trial that the intent could not be presumed, because the 
appellant was incapable, through drunkenness, of having such an 
intent. . . . By their verdict, the Jury must have meant that he was 
capable of having the intent to injure or kill, and in fact did have such 
intent ’’ (q). 

In B, V. Crisp (r) the prisoner was charged with attempted suicide, 
and was proved to have been in liquor at the time of the act, but not so 
drunk as not to know what he was doing {$), A verdict of guilty, but 
of unconscious mind ” was rejected by Darling, J., on the ground that 
there was no evidence of insanity. The jury explained that they did 
not intend insanity to be inferred, but that the prisoner was uncon- 
scious of his act at the time.’’ This verdict being also rejected, the jury 
found a general verdict of guilty, and the prisoner was sentenced to six 
months’ imprisonment. The Court held that the first verdict was not 
ambiguous, but meant that the prisoner was too drunk to understand 
his acts, and that it amounted to an acquittal, and must have been 
accepted, if the jury had insisted, whatever the evidence might be (if). 
As, however, the final verdict was the proper one on the evidence, the 
Court refused to interfere vith the conviction, but reduced the sentence 
to six weeks on the curious ground that the sig)erseded verdict ought to 
have been considered by the judge in mitigation of sentence. 

The doctrine to be deduced from all these cases is that a drunken man 
cannot plead a general innocent intention in the sense that, by reason of 
his intoxication, he did not know that what he was doing was wrong : 


(p) Sic ; sed vide M. v. OarroUf supra. The reference should be to B. v. Meakin, 
supra. 

Iq) Per BarHug, J*., 2 Cr. A. R. 54 ; cf. B. v. CMwdl, 6 Cr. A. B. 151 (1911) ; 
i?. v. Galbraith, 8 Cr. A. E. 101 (1912). 

(r) 7 Cr. A. K. 173 (1912). 

(«) Cf. B. V. Boody (1854), supra. , 

(^) Vide B. V. Teadon, 9 Cox, 91 (1861) ; B. v. Meany, ib. 231 (1862) ; B. v. 
Gray, 17 id. 299 (1891), 
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bat, wmere the crime charged against Mm is one involving full intent of 
a particular consequence, he may allege that Ms drunkenness prevented 
his entertaining such full intent, and proof of that fact to the satisfaction 
of the jury {u) will entitle Mm to an acquittal. 

The presumption that a man intends the natural consequences of his 
act must here be adverted to. As will be shown in the next chapter, 
that presumption applies in a very different manner to crimes involving 
full intent, on the one hand, and to ordinary crimes involving only 
mms Tea in the general sense, on the other. 

In the case of crimes involving full intent, drunkenness may be 
pleaded as rebutting the presumption. In ordinary crimes the pre- 
sumption cannot be so rebutted, because it would be much more difficult 
to show the absence of ordinary mens rea than to disprove full intent of 
a particular consequence ; therefore the rule is absolute, that “ drunken- 
ness is no excuse for crime/’ 

The distinction is well illustrated by the important case of R, v, 
Hadfield (x), where a drunken man was convicted of unlawfully altering 
some railway signals, whereby a train was caused to slacken speed : — 

Section 35 of 24 & 25 Viet. c. 97 deals with malicious obstruction to 
railways. The felony under this section consists, not in the wrongful 
act alone, but in its being done with a malicious intent. Then comes 
section 36, which creates a misdemeanour. Section 36 deals with an 
offence much less serious than that mentioned in section 35. The 
offence under section 36 is the unlawfully obstructing a train, not the 
obstructing it unlawfully with a malicious intent, as required by section 
35. In this case, a drunken man unlawfully changed the signals. The 
natural result of tMs woujji be to stop the train, and to cause derange- 
ment of the whole machinery of the railway. If tMs is the natural 
result of the prisoner’s act, is it not causing a train to be obstructed f 
There is notMng in section 36 to show that the obstruction must be a 
physical one. It is sufficient if a train is in fact obstructed ” (y). 

In other words, the full intention of a particular consequence is, by 
express enactment, made essential to an offence under sect. 35 ; and 
drunkenness precluding such intent may well afford a defence under that 
section ; but, as such an intent is by no means essential under sect. 36, 


(tt) E, V. Moighray, 8 Cr. A. E, 8 (1912). 
(a;) L. E., 1 C. C. E. 253 (1870). 

(y) Per Blackburn, J. 
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drunkenness can afford no excuse whatever for a contravention of the 
latter section* 

The third, and only remaining, class of cases in which drunkenness 
may be admissible as a plea against conviction of crime is where the 
offence charged, according to its definition, requires a particular kind 
of ulterior intent, or a motive, as a special ingredient in mem rea. 

The two chief examples of such crimes are larceny and burglary. 

Larceny involves the taking of a chattel animo furandi (z\ ie., with 
intent to deprive the owner of the whole benefit of his title to the 
chattel (a) ; and, unless that intent be formed in the mind of the 
taker, the mere asportation does not suffice to constitute the crime. 

“ Accordingly a mere intention to take away the owner’s possession 
from him temporarily will not suffice ; as where a schoolboy takes out 
of his master’s desk a ‘ crib ’ wherewith to prepare a lesson. Similarly 
a husband who takes his wife’s diary, merely that he may produce it as 
evidence against her on his petition for a divorce, does not commit a 
larceny. ... To take a key merely for unlocking a safe, even though 
it be with the object of stealing the contents, is no larceny. And thus 
a boy may steal a ride without stealing the donkey (&). He does of 
course commit a trespass ; but he does nothing that amounts, in the 
law of tort, to a * conversion.’ Nor will even his turning the animal 
loose, when he has finished his ride, necessarily constitute a conversion' 
But if he turned it loose at some place so remote that it would be unable 
to find its way back to its owner, he would usually be guilty of a con- 
version, and so of a larceny ” (c). 

The animus furandi which is essential to the crime of larceny is not 
a motive. It is the full intention of a particular consequence. The 
question whether knowingly (d) riding off on another man’s beast does 
or does not amount to felony depends, not upon the motive of greed, 
spite or frolicsomeness with w'-hich the act may be done, but upon the 
defendant’s reasonable expectation (viewed in the light of the maxim 
that a man intends the natural consequences of his acts) that the owner 


{z) Bract., IL, 508 ; cf. Dig. 47, 2, 1, 3 ; de furtis ; et vide St. Hist., III., 131 ; 
2 East, E C. 553, 662, 685. 

(a) Vide Kenny, Outl., 183. 

(b) V Crump, 1 0. & P. 658 (1825) j R v. Philips, 2 East, P 0. 662 (1801) ; 

P V. AMis, 1 Cox, 78 (1844), • 

(c) Kenny, Outl, 210-11. 

(d) M* V. Pitman, 2 0. & P. 423 (1826). 
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would, or that he would not, be likely to receive Ms property back 
again. 

In principle, therefore, such cases appear to be indistinguishable from 
others, e.g,, murder, in wMch the full intention of a particular conse- 
quence is necessary to constitute mens rea ; and drunkenness may, 
perhaps, here affect the question of guilt or innocence in precisely 
the same way as in the second class of offences above referred to. 

In the case of burglary, the special mental ingredient required by the 
definition of the crime is, not a particular form or degree of intentionality, 
but a particular kind of desire or motive (a). 

“ There must be an intention to comm't some felony (e.g. to kill, or 
to commit a rape, most commonly it is an intention to steal) ; though 
it is not necessary that the felony should actually be accomplished. 
Moreover, this intention must exist at the time of the breaking and the 
entering ; and not arise merely after he is in the house. . . . Accord, 
ingly if only a tort, or even a misdemeanour, be intended — as, for 
instance, to get a night’s shelter, or to commit an adultery or an assault 
— ^the breaking and entering for such a purpose will not be burglary, 
but either a mere civil trespass and no crime at ail, or, if a crime, oMy 
an attempt to commit a misdemeanour (/).... The fact that the 
burglar actually committed some felony in the house is excellent 
evidence that he broke and entered it with an intention of committing 
this felony. Thus if he drank some wine which he found in the dining 
room, this theft would be evidence, thongh certainly only weak evidence, 
that he entered the house with intent to steal. In the great majority of 
cases the question of intention will resolve itself simply into ‘ Plunder or 
Blunder f ’ Drunkenness may be useful as evidence to support the latter 
alternative. But the question is not always an easy one to answer, and it 
often has to be determined by a somewhat weak chain of inference ” (g). 

TMs intent to commit a felony, essential to the crime of burglary, is 
a present intention to do a future act.” It is in reality a desire or 
motive, and not a form of intentionality in the sense of advertence to 
any particular circumstance or expectation of any particular conse- 
quence of a present act. 

As observed by Professor Kenny, the fact of the prisoner’s drunken- 
ness may well be material, upon a charge of burglary, by way of defence 
on the ground of mistake of fact; e.y., to show that the prisoner 


(e) Vide v. EodUg, 9 Or. A. R. 69 ( 1913), as to evideace of intent to commit rape, 
tf) i2. V. DMs, 2 East, P. C. 513 Ken. S. C. 176 (1770). 

(^) Kenny, Outl, 176-7. 
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blundered into someone else’s bouse in mistake for Ms own. But it may 
also be material for another purpose, viz., to disprove the existence of a 
felonious motive, apart from any question of a mistake of fact. If the 
prisoner, though perfectly well knowing what he was doing when he 
broke and entered, merely desired to commit some drunken freak, he 
would be entitled to an acquittal. If, on the other hand, though in a 
partially intoxicated condition, he had sufficient sense left to form, and 
did form, a felonious design, and the breaking and entering were prompted 
by the motive of enabling Mmself to accomplish that design, then he 
ought to be convicted. 

In short, burglary appears to constitute a peculiar exception at 
common law to the ordinary rule of criminal liabiKty, whereby motive 
is disregarded as immaterial to the question of guilt or innocence ; and 
the fact of intoxication may well be of decisive importance, by estab- 
lishing the absence from the prisoner’s mind of the burglarious motive 
wMch is essential to the felony. 

There seems to be a dearth of judicial authority upon the subject of 
intoxication as a defence to a charge either of larceny or of burglary ; 
and there is obviously more difficulty in establishing an efiective plea 
of drunkenness where the crime charged is one against property than 
where it is a crime of personal violence involving full intent to kill or to 
do grievous bodily harm. 

Drunken thieves and burglars are quite common types of felons ; and 
Lord Coke’s observation, crimen Prietos et incendit et detegity seems to 
apply with peculiar force to crimes involving animus furandi and 
felonious design ; so that in practice it is^commonly found very difficult 
to substantiate the plea of drunkenness as negativing or precluding a 
larcenous intention or a burglarious motive. 

Thus, in a recent case in the Court of Criminal Appeal, an appellant 
who had been convicted of stealing a pair of boots during a conversation 
with a pawnbroker’s assistant urged that the jury had been misdirected, 
the judge having laid down to them Coke’s proposition (h) that drunken- 
ness was mere matter of aggravation. In dismissing the appeal, the 
Court said : — 

“ To suggest that a man is not guilty of larceny, when he takes a 
pair of boots and puts them up Ms coj^,t, having previously entered into 


{h) I Inst. 247, supra. 
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a lucid conversation with the shopman* is absnrd. In the cirenm- 
stances, the legal question of whether or not drunkenness could he a 
defence is immaterial ” (i). 

Upon an appeal from conviction of burglary, where the appellant 
alleged that he did not know what he was doing at the time; as he was 
under the influence of drink, the Court arrived at a sort of eompiomise, 
and though affirming the conviction, treated the prisoner’s intoxicated 
condition as a reason for reducing the sentence : — 

“ Appellant was found guilty of burglariously entering a house with 
his boots offi He was under the influence of drink at the time, and 
though that does not excuse what he did, it affects the guilty intention 
which he must have had. The sentence of twelve months’ hard labour 
was excessive, and would have to be reduced to six months’ hard labour, 
and this to run from date of the conviction* The Court does not wish 
in any way to express an opinion conflicting with that of the justices 
with regard to the serious nature of the crime of burglary ” (/<;). 

It has been suggested by various writers, in explanation of the doctrine 
rejecting voluntary drunkenness as an excuse for crime, that the effect 
is “ to make drunkenness itself an offence, which is punishable with a 
degree of punishment varying as the consequences of the act done ” (I). 

TMs is not exactly correct, although it is not far from the true expla- 
nation of the rule. The true explanation is, that drunkenness is not 
incompatible with mens rea, in the sense of ordinary culpable inten- 
tionahty, because mere recklessness is sufficient to satisfy the definition 
of mens rea^ and drunkenness itself is an act of recklessness. The law 
therefore establishes a conclusive presumption against the admission 
of proof of intoxication for the purpose of disproving mens rea in ordinary 
crimes. Where this presumption applies, it does not make “ drunken- 
ness itself ” a crime, but the drunkenness is an integral part of the crime, 
as forming, together with the other unlawful conduct charged against 
the defendant, a complex act of criminal recklessness. 

This explanation affords at once a justification of the rule of law, and 
a reason for its inapplicability when drunkenness is pleaded by way of 
showing absence of full intent, or of some exceptional form of mens tea 
essential to a particular crime, according to its definition. 


(i) i2. V, Chapman, 4 Cr. A. R. 54 (1910), per Lord Alverstone, C. J. 
{h) jK. V. Morton, 1 Cr. A. R. 255 (1908), per Pickford, J 
(1) dark, AnaL, 30 ; of. Markby, par. 281. 
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ACTIVE NECLIGENCE. 

The word negligence bears a double meaning. On tbe one band, it 
may signify any of tbe various degrees of culpable intention short of full 
or complete intention {e,g., rashness, recklessness, or temerity) as applied 
to active conduct; on tbe other band, it may refer to any kind of 
culpable omission, and may include, in relation thereto, ail tbe states of 
mind from “ wilful default ” (or full intention to omit tbe performance 
of one’s duty) to mere forgetfulness. 

Tbe present chapter will be confined to negligence in the former sense, 
and will be devoted to tbe consideration of tbe various degrees of inten- 
tionality necessary to tbe perpetration of such crimes as deper^d upon tbe 
actual or probable happening of a particxdar consequence, or mischief. 

No definition of criminal negligence can ever be framed which would 
in any particular case supply a decision as to tbe guilt or innocence of 
tbe defendant in respect of tbe act charged, and responsibility for its 
consequences (a). If such a thing were possible, it would not be tbe 
definition of a legal principle, but woul^ amount to a device for super- 
seding tbe system of trial by jury. 

A definition can, however, be arrived at, as in tbe case of any other 
legal conception, for tbe purpose of marking out tbe principle to be 
applied, in any case where criminality short of full criminal intent is 
alleged ; and this result can best be attained through a consideration of 
the distinctions drawn by tbe Courts in relation to homicide. 

It may be stated, in general, of crimes less grave than homicide, that 
the law draws no distinctions between one degree of guilty intention and 
another, except such as may arise out of the express terms of a par- 
ticular penal statute. But the distinction between wilful murder and 
involuntary manslaughter turns upon nothing else but the difference 


(a) Vide M, v. NoaJces, 4 E. & F. 920 (1866), note (a) ; cl Kenny, Ontl, 142, not 
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between fail gniltj intention and culpable negligence, so that in capital 
trials tbe discrimination between full and imperfect intention, and 
between tbe various degrees of tbe latter, is of the utmost importance, 
and bas frequently received long and minute consideration. 

Coke defines murder as being committed ‘‘ where a person of sound 
memory and discretion unlawfully MUeth any reasonable creature in 
being and under the king’s peace, with malice aforethought, either 
express or implied ” (6). 

It is now firmly established that, in the definition of wilful murder, 
malice means simply Ml intention (c). 

“ Malice, in its legal sense, denotes a wrongful act done intentionally, 
without just cause or excuse (d). 

“ In the crime of murder, which is always stated in the indictment to 
be committed with malice aforethought, it is neither necessary in support 
of such indictment to show that the prisoner had any enmity to the 
deceased, nor would proof of absence of ill-will furnish the accused with 
any defence, when it is proved that the act of killing was intentional, and 
done without any justifiable or excusable cause ” (e). 

Nor is premeditation necessary to constitute ‘‘ malice aforethought,” 
or the crime of murder. Homicide committed suddenly, if without 
sufficient provocation, is as much murder as a deliberately efiected 
homicidal plot. Accordingly, where a jury brought in a verdict of 
“ murder, but we believe it was done without premeditation,” Byles, J., 
rejected the verdict, and told them : You are not asked to say whether 
it were premeditated or not. If the prisoner killed the woman, he is 
guilty of murder ” (/). 

Attempts have been made to distinguish between long and short 
premeditation, and to justify the finding of murder, iu cases of intentiou 
suddenly conceived, by suggesting that there is in fact some premedita- 
tion, though it be of short duration (^). The word fremeditation^ 

(b) 3 Inst. 47. 

(c) Fost. 256, 262 ; 1 East, P. C. 216 ; B. v. Vamplew, 3 F. & P. 620 (1862) ; 
jS. V. Fairbrother, 1 Cr. A. R. 233 ; et 'dde JK. v. Mlwood, ib. 181 (1908). 

id) IFFherson v. Daniels, 10 B. & C. 203 (1829) ; B. t. Noon, 6 Cox, 139 (1862) ; 
cf, B, V. %me, 6 Cr. A. R. 257 (1911). 

(e) B, V, Harvey, 2 B. & C. 268 (1823), per Best, J. 

(/) B. V, Maloney, 9 Cox, 6 (1861). 

(g) St. Dig., art. 244, note (p. 182, n. 3). 
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however, properly signifies some amount of deliberation, during the 
interval between the original forming of an intention and its execution, 
an element which is by no means essential to the crime of murder. 

In short, malice aforethought,” 7nalice prepense and molitia prcBcogi- 
tata, as applied to the definition of murder, are misleading and senseless 
expressions (A). 

A correct definition of murder, apart from the doctrine of constructive 
murder {i), would her—felmious homicide fully intended. It may be 
more precisely defined as homicide by act or omission of legal duty, 
committed with the full expectation that death will or may probably 
result ; and not covered by the privilege attaching to certain occasions 
by virtue of special justification or excuse Qc), 

“ It is not that, at the moment he takes away life, he is acting on 
some deliberate design. It is only that the party has done the act 
knowing that he does it, and that the means are such as, in all human 
reason, are likely to produce death ” (Z). 

However many varieties of murderous “ malice ” may be discovered 
and distinguished one from another (m), they are all (except in the 
doubtful case of constructive murder) reducible to the single require- 
ment of full homicidal intention ; for an intent to do grievous bodily 
harm is sufiS.ciently dangerous to life to be reckoned homicidal, and to 
be treated, for all practical purposes, as equivalent to an intent to kill, 
in accordance with the presumption that a man intends the natural 
consequences of his acts. 

Manslaughter is usually defined as the ^unlawful and felonious killing 
of another, without any malice, express or implied. This definition 
amounts to nothing more than that manslaughter is any unlawful 
homicide short of murder. A complete definition should, however, 
indicate in what cases, and under what circumstances, homicide, other 
than murder, is unlawful. 

On the one hand, manslaughter is difierentiated from murder either — 


[h) Cf. Clark, Anal., Chap. 7 ; Kenny, Outl., 132-3. 

(t) Vide ‘post. Chap. IX. 

{h) Post, Chap. Xn. 

\l) Per Coleridge, J., P, v. Kirlcham, 8 C. & P. 116 (1837). 
(m) Vide St. Dig., art, 244 ; Kenny, Outl., 133-7. 
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(1) A-s iavoliintary manslaiigliter,’’ by tbe absence of full or com- 
plete intent, or 

(2) As ‘‘ voinntary manslaugbter,” by tbe existence of great and 
sudden provocation. 

On tbe other band, lawful bomicides may be classified as consisting 
only of two kinds — 

(1) Excusable bomicide, infortunium, tbe excuse being grounded 
solely upon tbe absence of intent ; 

(2) Excusable bomicide, se defendendo, and justifiable homicide, both 
of wbicb are lawful independently of tbe presence or absence of intent 
to kill, being excused or justified solely by reason of some privilege 
attaching to tbe occasion. 

Apart, then, from constructive bomicide, and from special occasions 
of excusability or justification (n), tbe problem of discriminating between 
murder, manslaughter, and innocent bomicide resolves itself into an 
examination of three states of mind, tolerably distinct one from 
another : — 

(1) Tbe culpable state of mind of the murderer, who fully intends 
tbe death of his victim. 

(2) Tbe state of mind, again culpable, of a person who knows, or 
ought and is presumed to know, that death may probably result from 
his acts, but who dpes^not fully intend or expect that consequence. 

(3) Tbe innocent state of mind of- one who, although causing tbe 
death, does not at ail intend that result, and acts with such care as 
legally absolves him from the unforeseen consequences of his conduct. 

In short, subject to the presumption imputing to every man an inten- 
tion of the natural consequences of his acts, the differences between 
wilful murder, involuntary manslaughter, and homicide by misad- 
venture correspond exactly to the differences between full intention, 
imperfect intention, and absence of intention ; which, in turn, correspond 
to those between extreme probability of the consequence, weak proba- 
bility, and mere possibility -without probability (o). 

In cases of difficulty the real problem usually is to mark where mere 
possibility becomes probability, or where the probability becomes 
imminent. 


(«.) Chaps. IX. and XIL, post 
(o) Of. 1 East, P. C. 262. 
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_ EecHessness of behaviour may be sufficiently gross to constitute full 
intention, and if the obvious danger of the prisoner’s conduct shows 
that he must have expected a fatal result as extremely likely to ensue 
the act amounts to murder. The test is, whether the probable danger 
to life of the conduct in question was both great and apparent, in which 
case it amounts to murder (jt?). 

The Mlling people by throwing planks or stones, etc., from a house, 
or branches from a tree, into or near a street or road is a familiar example 
of an act which may constitute murder, manslaughter, or excusable 
homicide by misadventure, according to the circumstances ; the com- 
plexion of the act depending upon the locahty, the number of persons 
passmg, or likely to pass and to incur danger, and the question whether 
a sufficient warning, or any warning at all, be given (g). 

In a clear case of homicidal acts evidently accompanied by full inten- 
tion to cause the victim’s death, there is no via media between a convic- 
tion of murder and an acquittal, and the judge may therefore properly 

withdraw from the jury’s consideration a defence of involuntary man- 
slaugliter (r). 

Where the homicidal acts are deliberate, as well as obviously deadly 
where a woman is strangled by a belt tied or held round her neck 
tm she dies, they must necessarily involve full intent ; and in such a case 

e ]udge IS entitled to tell the jury that there are no grounds for finding 
a verdict of manslaughter (s). 

A husband, alleged to have been as a rule affectionate to his wife, lost 
^ IS temper and caught her by the throat, strangling her to death. The 
]ury found “ that the prisoner killed his wife, that he was sane at the 
toe, and that he acted in a fit of temper, without intending to kill her.” 
Eemg asked to explain the last phrase, the foreman said : “ The jury 
are unammously and emphatically of opinion that at the moment of 
the act the prisoner did not realise the consequences of what he was 
omg. The judge then directed them to reconsider their verdict, 
saymg that a man is held to intend the consequences of his act. They 


► SS* ; 


ip) I East, P. 0. 231 ; Hale, 431-2, 475 ; 1 Hawk., c. 29. s. 
of. E. V. Vamplew, 3 P. & E. 520, per Pollock, O.B. (1862) 

(?) R. r. Hun, Kel. 40 (1864) ; of. Post. 262-3 ; Just. Inst.. IV HI 5 • also 
of the dweotion by CressweU, J., in B. v. Noon, 6 Cox, 137 (1862) ^ 

(r) B. v. Foy, 2 Cr. A. R. 121 (1909). * ' 

(s) B. V. SchdUy, 3 id. 183 (1909) ; of. B. v. Fletcher, 9 id. 63 (1913). 
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finally iound tiie prisoner guilty of murder, and strongly recommended 
him to mercy. Tiie Court refused to set aside this verdict, saying that 
there was no evidence on which a verdict of manslaughter could properly 
he found, and that it was not a misdirection to tell the jury that a man 
is held to intend the consequences of his act ; because the appellant, 
who committed the act causing death, must if sane be held to have 
intended that consequence (t). 

Many acts of recklessness mentioned in the reports, or by the old 
writers of authority, are at once recognisable as obviously involving 
(according to the social customs of the present day) the guilt of man- 
slaughter, at the least, in any case where they prove fatal. 

Such are — the exposure of helpless infants (w) ; wantonly adminis- 
tering spirituous liquor to a child in arms (x) ; throwing a poker at a 
child (y) ; firing pistols in a street (2:) ; or shooting with a rifie at a target 
in a field, without precautions (a ) ; struggling for the possession of 
loaded firearms {h ) ; or carelessly handling the same (e) ; setting a 
spring-gun or man -trap (d) ; or leaving a vicious horse loose in a field 
crossed by a public footpath (c). 

An iron-founder who, instead of melting down a burst cannon patched 
it up, so that it burst again when fired with an ordinary charge, and 
thereby killed a man, was convicted of manslaughter by negligence (/). 

A man may be guilty of manslaughter as the result of recklessness in 
driving a cart or other vehicle furiously (^), or carelessly, as where he is 


(i) i2. V. Philpot, 7 Cr. A. per Lord Alverstone, C.J. (1912). 

(u) P. V. Wafers 2 C. & K. 864 (1848). 

(x) P. V. Martin, 3 C. & P. 211 (1827) ; cf. P. v. Packard, C. & M. 236 (1841) ; 
et vide Children Act, 1908, s. 119. 

(y) P. V. Conner, 7 C. & P. 438 (1835). 

\z) P. V. Burton, 1 Str. 481 (1721). 

(a) P. V. Salmon and Others, 6 Q. B. B. 79 (1880). 

(h) P. v. Archer, 1 E. & P. 351 (1858) ; P. v. Wesley, ib. 628 (1858) ; cf. Blades 
V. Higgs, 11 H. L- 0. 621 ; et vide Rnss. 783, note {z). 

(c) P. V. Jones, 12 Cox, 628 (1874) ; cl Post. 264. 

(d) P. V. Heaton, 60 J. P. 508 (1896) ; et vide 24 & 25 Viet. c. 100, s. 31. 

(e) P, V. Bant, 10 Cox, 102 (1865) ; cl 1 Hawk., c. 31, s. 8 ; Hale, L, 430. 

(/) P, V. Carr, 8 C. & P. 163 (1832). 

(g) P. V. Walker, 1 C. & P. 320 (1824) ; P. v. Timmins, 7 id. 499 (1836) ; P. v. 
Kew and Jackson, 12 Cox, 455 (1872). 
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necessary precautions (A), or sitf» inside 
the cart instead of walking by the side of the horse, when that is neces- 

S * ’ “ ^ driving a motor car 

ma excessive heedlessness (1) ; or by both drivers of separate veHcles 

against each other. 

irrespectively of the question as to which of them actuaUy causes the 
deatii, for they are botli principals (m). 

The slinging of a cask, over a public street in Liverpool, by a single 
rope tied round the centre of the cask, which resulted in its 
droppmg from the height of the fourth storey, and killing two women in 
the street below, was the subject of an indictment for manslaughter, 
Upon wbicli the prisoner was convicted (n). 

On the other hand, an accident due to momentary thoughtlessness, 
reasonably accounted for, does not involve the guilt of manslaughter. ^ 
bo, where an attendant at a lunatic asylum told a patient to get out of 
a bath, and, thinking him to have done so, and having his attention 
called away for a moment, turned on the hot water tap, whereby the 

unatio was scalded to death, the jury properly returned a verdict of 
nusaaveutiire (o). 


Practical jokes, and wanton play, although of an innocent kind, have 
trequently led to convictions of manslaughter; e.ff., the overturning 
of a two-wheeled cart by removing a trapstick or pin (p) ; or Ufting up 
the shafts (j) ; the breaking of a scaffolding in a mine, by casting large 
stones down (r) ; putting hot cinders on a sleeping man’s beUy, with 


(^) i?. V. G'rout, 6 C. & P. 629 (1834). 

M R V. Dalloway, 2 Cox, 273 (1847). 

vl id. 442 (1899) ; 

^a«oz, ib. 258 ; of. B. v. Crowden, 6 id. 190 (1912), as to wanton drirtne and 5 v 
fri^terboraL^' ^ “^“slaugbter by driving motor car so as to 


(m) R r, Swindall^ 2 C. & K. 230 (1846). 

(n) R V. Mgmaidon, 1 Lew. 180 (1833). 

(o) R V. Finney, 12 Cox, 625 (1874), coram Lush, J. 
(P) M. V. Sullivan, 7 0. & P. 641 (1836). 

(o') R V. Lear and Kempson, Russ. 782 (1832).* 

(r) B* V, Fenton and Others, 1 Lew. 179 (1830). 
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straw 1 ound Mm (s) ; or throwing a large box from a pier into the sea, 
where it Mils a person bathing (t). 

In circnmstances of this description, murder is seldom charged against 
the prisoner, the motive of the crime afording sufficient indication 
that fatal consequences could not have been anticipated as imminent, 
though they ought to have been contemplated as in some degree probable. 

On the other hand, there is no privilege or excuse for treating persons 
playing practical jokes, however miscMevous, as outlaws. The shooting 
at, and killing, a person who has terrified the neighbourhood by pre- 
tending to be a ghost is not manslaughter, but murder («), because 
one can hardly shoot at a person without fully intending to Ht Mm. 

Similar considerations apply to homicides occurring in the course 
of boxing contests, football matches, and other sports not in their nature 
unlawful as involving great danger to human life. The sole question^ 
in such cases, usually is, whether there were gross recklessness, or even 
full intent to kill or to do such bodily injury as might probably cause 
death (x), 

“ No rules or practice of any game whatever can make that lawful 
which is unlawful by the law of the land ; and the law of the land says 
you shall not do that which is likely to cause the death of another (y). 

Upon an indictment for killing a man in a sparring match with gloves, 
the prisoners were acquitted of manslaughter, upon a direction by 
Bramwell, B., to the effect that if death ensued from a fight, wMch was 
dangerous, ia the sense of being likely to Mil, it would be manslaughter, 
but the medical evidence in tMs case was that the sparring was not 
dangerous. He left the assue to the jury, because the death might be 
proved to have ensued from the continuauce of the fight until the men 
were so exhausted as to be likely to fall dangerously and that might 
amount to manslaughter (z). 

Where the prisoner and the deceased had been playing football 
according to Association rules, and in charging the deceased the prisoner 


(s) B. v. Brririgton, 2 Lew. 217 (1838). 

(i) B. V. FranUin^ 15 Cox, 163 (1883). 

(ut) B, v. /Smith, Euss. 764 (the Hammersmith Ghost Case (1804) ). 

(x) Fost. 259-260 ; 1 East, P. C. 268 271. 

(y) B, v. Bradshaw, 14 Cox, 83 (1878), per Bramwell, L-J. 

(z) jK. V. JouTig, 10 Cox, 371 (1866) ; cl B. v. Orton, 14 Cox, 226 (1878). 
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MJed him m the stomach with his knee, inflicting fatal iniuMes the 
ame judge directed the jury (who acquitted the prisoner) as foUow's •- 

actuatediy fayTaS^S ^0^0^^!^“ :nd%f 

in a manner which he knows wiU be likelWn ^ 

mvry But if the prisZerTtLapf I P’^oductive of death or 

deceased, or if he knL that in charging as h? did hr® 

senous injury, and was indifferent af/i ^ might produce 

not. then Jhea^tlibeut^S^r ^ 

foibali' f r" playing “ back » in a 

footbaU match) was convicted of manslaughter by r^g after the 

deceased (who was playing “forward ” on the opposing side and had 

just passed the prisoner and made a shot at the goal) and jun^ping with 

his knees up against the deceased’s back, so lhat the decLed feU 

pTovS fla? H internal injuries which 

proved fatal. Hawkins, J., said that the rules of the cr.r^t ■* 

r not (d). Football was a lawful game, but it was a rough one and 
persons who played it must be careful to restrain themselis so as not 

whth^''*^ rf a right to use fore! 

resulted, the crime of manslaughter had been committed. If a blow 
were struck recklessly which caused a man to fall, and if in fnl],V g pg 

.teitrs** “““?«■ tie peieoBlio 

it is merely excusable homicide. ue^ree excessive 


!“! Outl., Ill, note. 

( 0 ) M, V, Bradshaw, 14 Cox, 83 (1878). 

(c) 14 T. L. E. 229 (1898). 

(t?) 8 ed vide R. v. Bradshaw, supra. 

«5.! Q, a 
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-Tlmsf tlie using of an iron bar or sword, running tbrongb a servant’s 
belly with a piece of hot iron, or kicking and stamping upon a child are 
acts of such unwarrantable violence as to show a murderous intent (/) ; 
and the same inference may be drawn from the using of a thick and 
heavy stick (^), though in such cases the indictment may by indulgence 
assign a slighter degree of criminality to the act Qi), 

In a case of killing a boy by hitting him on the head, for an act of 
negligence, with a stake found lying close by, Nares, J., directed the 
jury that if they thought this an improper instrument of correction, 
they would further consider whether it was probable that it was used 
with an intent to kill, and if so they must find the prisoner guilty of 
murder ; but if they were persuaded that it was not done with that 
intent, the crime would then at most amount to manslaughter. The 
latter verdict was returned, although the former would seem to have 
been warranted by an act of such violence {i ) ; and it was also found to 
be manslaughter only, where a boy was struck with a small clog, which 
he had not cleaned as he should have done, the jury coming to the con- 
clusion that it was an unlikely thing to kill him (A:). 

In a case of throwing a four-legged stool at a child’s head, a special 
verdict was returned, and the judges never solved the questions arising 
thereon Q), 

A father was indicted for murder at the Worcester Spring Assizes in 
1775 , having beaten his son to death with a rope, after receiving com- 
plaints of thefts committed by the child, which he obstinately denied. 
The prisoner satisfied the Court that he had only intended the correction, 
however severe, for thej^ad’s own good, and was convicted of man- 
slaughter {m), 

A woman, in loco jparentis, often cruelly punished her niece for not 
doing the excessive work allotted to her, and refused to believe that she 
was ill, although she was in fact dying of consumption, and it was proved 
that her death was hastened by her cruel treatment, Vaughan, J., held 


(/) R, V. Grey, Kel. 64 ; Ken. S. G. 105 (1666). 

(^) Vide Tost. 294 ; Rowley* s Case, 12 Bep. 87. 
{h) R. V. Hopley, 2 E. & E. 201 {I860). 

{%) R, V. Wiggs, 1 Leach, 378, n. (1785). 

{h) R. V. Turn^r,^! Ld, Raym. 143-4 ; 2 id. 1498. 

(l) R, V. Hazel, 1 Leach, 368 (1785). 

(m) 1 East, E. C. 261-2. 
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that there was not sufficient proof of intent to constitute Aurder, 
inasmuch as the prisoner believed the child to be shamming, and to be 
able to do the work required of her. The prisoner was therefore con- 
victed of manslaughter only (n). 

A man who killed his baby, aged two years and a half, by striking her 
for a childish fault with a strap an inch wide, was convicted of man- 
slaughter, upon the direction of Martin, B., that — 

“The law of correction has reference only to a child capable of 
appreciating correction, and not to an infant two years and a half old. 
Although a slight slap may be lawfully given to an infant by her mother, 
more violent treatment of an infant so young by her father would not 
be justffiable ” (o). 

The case last cited illustrates the necessity of excluding from the 
consideration of homicides by correction any question as to the amount 
of provocation suSered. No doubt the behaviour of a child two or 
three years old can be as irritating as that of an older person ; but the 
correction proper to be inflicted is always to be regulated by its probable 
efiect on the child, not by the feelings of the person administering the 
punishment. 

Considerations of a rather different character arise wffiere reckless- 
ness of human life takes the form, not of a physical act of violence, but 
of the assumption of an excessive responsibility, or carelessness in the 
performance of a duty. 

How far is a surgeon or physician, or an unqualified person acting as 
such, answerable for the result of surgical treatment, or of the adminis- 
tration of drugs or supposed remedies ; for accident or carelessness in 
the former, or for mistake in the latter ? Upon these questions, the 
old books of authority express conflicting opinions, based upon unsatis- 
factory arguments (p) ; but modern decisions have clearly established 
that — 

(a) There can be no criminal liability in the absence of gross 
negligence, i.e,, such rashness or carelessness as was, or ought to have 
been, recognised by the prisoner as imperilling the life of his patient. 


{n) i2. V. Gheeseman, 7 C. & P. 455 

(o) K y. Griffin, 11 Cox, 402 (1869). 

(p) Mirror, Book IV., Chap. 16 ; 4 Inst. 251 ; Hale, I, 429. 
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(b) Ppsous are not to be condemned for manslangliter merely by 
reason of tbeir having undertaken cures without special qualifications ; 
but that circumstance is of great importance in considering the amount 
of rashness shown, especially where the skilled advice of qualified persons 
may have been readily procurable. 

(c) The prisoner cannot plead misadventure in respect of the events 
immediately leading to the death, if they were directly attributable 
to his own prior acts of recklessness or negligence. The whole of Ms 
conduct must be considered, and if at any point he was wickedly 
negligent ”( or criminally reckless) he must answer for the consequences, 
including the being placed by his own fault m an awkward predicament, 
or the assumption of a responsibility for which he was not prepared. 

(d) Criminal negligence has nothing whatever to do with civil negli- 
gence. The former may exist without the latter, or the latter without 
the former, because they have reference to totally different legal duties. 

The earliest modern decision of importance on this subject arose on 
the indictment, for murder, of a man seventy-five years of age who, 
although not a regularly educated accoucheur, was in the habit of acting 
as a man-midwife (q). In a somewhat unusual predicament, he made a 
serious mistake, wMch not only caused the death of his patient, but 
showed great want of anatomical knowledge. He had, however, safely 
delivered many women. Lord Bllenborough directed the jury as 
follows : — 

** It is for you to consider whether the evidence goes so far as to make 
out a case of manslaughter. To substantiate that charge, the prisoner 
must have been guilty of (Criminal misconduct, arising either from the 
grossest ignorance, or the most criminal inattention (r). ... It would 
seem that, having placed himseK in a dangerous situation, he became 
shocked and confounded. ... If you find the prisoner guilty of man- 
slaughter, it will tend to encompass a most important and anxious pro- 
fession with such dangers as would deter reflecting men from entering 
into it.” 

The jury brought in a verdict of misadventure (a). 

In 1828 a chemist’s apprentice was indicted for manslaughter in 

(g) Cf, M, V. Ferguson, B. v. Senior, infra. 

{r) Cf. Bich v. Pierpont, 3 F. & B. 41 (note). 

(s) B. V, Williamson, 3 C. & P. 635 (1807). 
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causing the death of a child by negligently selling laudanum in ^snistake 
for paregoric, in a bottle with the paregoric label on it (t), at the same 
time recommending the purchaser that ten drops should be given to 
the child. It was proved that there was a considerable resemblance 
between the two liquids, and that a person not very conversant with 
them might mistake the one for the other. Upon a direction simply 
leaving the question of negligence to them, the jury returned a verdict 
of guilty (u). 

In V. Van Butchell (x), the trial of an indictment for manslaughter 
by an unsuccessful operation was stopped by Hullock, B., who laid it 
down that if a person, bond fide and honestly exercising his best skill 
to cure a patient, performs an operation which causes his death, he is not 
guilty of manslaughter, and that it makes no difference whether such 
person be a regular surgeon or not, nor whether he has had a regular 
medical education or not. 

In the same year, however, an old woman was indicted for man- 
slaughter of a man who had been discharged from an infirmary as cured, 
but to whom she gave a dose of corrosive sublimate, in order to “ get 
the mercury out of his bones.” This ill-advised attempt caused his 
death, and the prisoner could give no better account of her act than that 
she had obtained the mixture from a third party. Bayley, J., said : — 

“ I am clear that, if a person, not having a medical education, and in 
a place where persons of a medical education might be obtained, takes 
on himself to administer medicine which may have a dangerous effect, 
and such medicine destroys the life of the person to whom it is adminis- 
tered, it is manslaughter. The party may not mean to cause death ; 
on the contrary, he may mean to produce b^eficial effects ; but he has 
no right to hazard medicine of a dangerous tendency where medical 
assistance can be obtained ; if he does, he does it at his peril.” 

Upon this direction the prisoner was convicted (z/). It was an 
entirely reasonable direction (z), and meant no more than that, in 
assessing the amount of temerity evinced by the prisoner, in under- 
taking the cure, the fact of skilled advice being obtainable must be taken 


(1) Cf, R. V. NoaJces, B. v. Spermr^ infra, 
{%) JR, T. Tessymond, 2 Lew. 169 (1828). 
{x) 3 G. & P. 629 (1829). 

{y) JR, V. Sim'pson, 1 Lew. 172 (1829), 

( 2 ) Cf. Beveu, 1160, contra. 



ACTIVE ^^EGrLIGElsrCE. 


129 


into coxisi(?6ratioiij as a circiinistaii.ep nf j. j • 

doctrine of course assumes that (as was provir°lT!“^“'^“®' 
the physic administered was grossly unsihtable question) 

be no act of homicide to justify a prosecution L) 

uunsIaugLf bfulgh™ ““ -<1 --eted of 

what was needful on the binih of a chld^wLX^J^tr^^ 
to die. Tindal, O.J., directed the jury ^ ^ 

“ You are to say whether, in the execnfiA« 
prisoner had undertaken to perform heTs L ^ 
gross want of care, or such^a gross\rxlIlT^ ° » 

« uMertatoe .U.I. . .l4. .4 m .olSe’X'of’™' ** 

There was a similar conviction in the case nf P „ o • / v , 
bis patients in the attemnt fn n„ quack doctor, and killed 

bymbbing dangerous uiizfures I'TCnTparte of Se 

applying corrosive plasters, the result being to^set up morrifi^^tf’ 
alleviate which he recommended cabbage leave ete 

™r eSrrdf:Sden^rr^ 

Sw f , sSdt ^ -vis, 

to stop thJcMr^'thtre wtlS 

done. . . . lam of oSnTa^Tf f uel *>— 

Httle skill, sets my W and dn^ > ^ ®ver so much or so 

he is exceed ; bL fSose tte nf « badly, 

tumbler-full of laudanum and P ^uu wmes drunk, and gives me a 
manslaughter ? And whV is tS*?^ T *be other world, is it not 
reasonable care aS^eaution.” ^ have a right to have 


(e) S. V. Bun, 2V.&B. 201 (186o7 ^ ^ 

WittiarnsZ's^u^a!^^^^ ’ 2 M. & Bob. 107 (1838) ; cf. B. v 

(c) 1 Lew. 183 (note). 


M.R, 


9 
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Park, J., wlio took a somewliat different view as to tke amount of 
negligence shown by the prisoner, said : — 

‘‘ Though he be not licensed, yet experience may teach a man suffi- 
cient ; and the question for you will be, whether the experience this 
individual acquired does not negative the supposition of any gross 
ignorance or criminal inattention. ... On the one hand, we must be 
careful, and most anxious to prevent people from tampering in physic, 
so as to trifle with the life of a man ; and on the other hand, we must 
take care not to charge criminally a person who is of general skill, 
because he has been unfortunate in a particular case.” 

In the second case, resulting in an acquittal, Bayley, B., directed the 
jury 

It matters not whether a man has received a medical education or 
not ; the thing to look at is, whether in reference to the remedy he has 
used, and the conduct he has displayed, he has acted wnth a due degree 
of caution, or on the contrary has acted with gross and improper rash- 
ness and want of caution.” 

In jK. V. Spiller (/), upon an indictment for manslaughter in applying 
a corrosive and dangerous plaster upon a child’s head, Boiland., B., told 
the jury, who acquitted the prisoner, that the law was as follows : — 

‘‘ If any person, whether he be a regular or licensed medical man or 
not, professes to deal with the life or health of His Majesty’s subjects, 
he is bound to have competent skill to perform the task that he holds 
himself out to perform ; and he is bound to treat his patients with care, 
attention and assiduity.” 

A publican, who was agent for the sale of a dangerous quack medi- 
cine called Morrison’s pills,” was sent for by a young man suffering 
from small-pox, and attended him daily for ten days, at the end of 
which time his patient died. The prisoner administered considerable 
quantities of his deadly pills, and continued doing so until a few hours 
before the death, assuring the man’s relatives on the very day of death 
that he was going on well. He was kind and attentive, and charged 
nothing but the usual price of the pills, the taking of which aggravated 
the disease and hastened the deceased’s death. The jury convicted 
the prisoner, under the direction of Lord Lyndhurst, C.B., who said : — 

I agree that in these cases there is no difference between a licensed 
physician or surgeon and a person acting as a physician or surgeon 


(/) 6 C. & P. 333 (1832). 
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witliout^ license. In either cas^;, if a party, having a competent degree 
of skin and knowledge, makes an accidental mistake in his treatment of 
a patient, through which mistake death ensues, he is not thereby guilty 
of manslaughter ; hut if, where proper medical assistance can he had, 
a person totally ignorant of the science of medicine takes on himself to 
administer a violent and dangerous remedy to one labouring under 
disease, and death ensnes in consequence of that dangerous remedy 
having been so administered, then he is guilty of manslaughter ” {§). 

A similar conviction resulted from the indictment of a butcher who 
undertook a surgical operation upon a human being (h). 

In R, V. Grich (i), it was again laid down that — 

“ It is no crime for anyone to administer medicine ; but it is a crime 
to administer it so rashly and carelessly as to produce death ; and in 
this respect there is no diSerence between the most regular practitioner 
and the greatest quack.” 

In this case the prisoner was acquitted, there being some room for 
doubt as to the precise cause of the deceased person’s death. 

In R. V. Crook (k) a blacksmith was convicted of manslaughter, 
having undertaken the cure of a cancer in the face, which had been 
given up by the surgeons. He applied corrosive sublimate, causing 
the greatest agony, and accelerating death. The jury were directed 
by Watson, B., that if the prisoner used dangerous applications, he was 
bound to bring skill in their use, and that the prisoner’s education 
and employment appeared to make the use of such dangerous substances 
almost amount to a want of skill. 

The degree of negligence required to constitute manslaughter was well 
described by Willes, J., in his summing-up in a case where the jury 
acquitted an herb-doctor of manslaughter, he having caused the death 
of a patient by administering four times the amount of a fatal dose of 
colchicum seeds : — 

Gross negligence might be of two kinds. In one, a man for instance 
went hunting, and neglected his patient, who died in consequence. 
Another sort of gross negligence consisted in rashness : as when a 
person was not sufficiently skilled in dealing with dangerous medicines. 
... It was not, however, every slip that a man might make, that 


(g) E, V. Webb, I M. & Rob. 405 (18S4). 
{h) B, Y. WUtehe^, 3 C. & K. 202 (1848). 
(i) 1 E. & F. 519 (1859). 

{h) 1 F. & E. 521 (1859). 


9—2 
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would render Mm liable to a criminal investigation. It must be a sub- 
stantial tMng. If a man knew that he was nsing medicines b^ond his 
knowledge, and was meddling with things above Ms reach, that was 
cnlpable rashness. Negligence might consist in nsing medicines in the 
nse of which the person nsing them was ignorant. A person who so 
took a leap in the dark, in the administration of medicines, was guilty 
of gross negligence ” (Z). 

In another case, the mistake of a chemist, in putting a poisonous 
liniment (henbane) into a medicine bottle instead of a liniment bottle, 
in consequence whereof it was taken internally, with a fatal result, 
was held under the circumstances not to amount to such criminal 
negligence as would warrant a conviction of manslaughter. Brie, C.J., 
told the jury that they could not convict on such a charge, unless there 
was such a degree of culpable negligence as the law meant by the word 
“ felonious ’’ : — 

“ No doubt there ought to be due care and caution in the dispensing 
of deadly drugs ; but this was the case of a chemist put out of Ms 
ordinary course, by the customer sending bottles of his own. And 
though no doubt there was negligence, in not observing the label on the 
bottle, on the other hand, it was the case of a customer who had for 
years been sending for aconite, and only rarely for henbane. Without 
saying that there might not be negligence in a civil action, he did not 
think that there was sufficient to support a conviction (m). 

A similar conclusion was arrived at in the case of a duly qualified 
medical man, who mistook strychnine for bismuth, and, upon being 
confronted with the death of his patient in consequence of the mistake, 
took some of the medicine himself, to show his hond fide belief in its 
harmlessness, sufiering convulsions as the result. WiUes, J., remarked 
that “ this was not like the case of a quack, who had not sldli to master 
what he had undertaken ” (n). 

An acquittal again resulted, on the prosecution of a retired surgeon 
of long experience, who, after administering to his wife, for sleeplessness, 
sixteen and a half grains of morphia, fetched a practising doctor, too 
late to avert death. Denman, J., told the jury that — 

‘‘ The law was this : whether a man were a medical man or not, if he 
dealt with dangerous medicines, he was bound to use them with proper 

(1) E, V. Marhuss, 4 E. & E. 356 (1864). 

(w) E. V. Noakes, 4 E. & E. 920 (1866)*^; cf. E, v, Tessymond, supra, 

{n) E, V. Spencer, 10 Cfex, 525 (1867). 
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skill, and was bound to bring proper care. . . . Tbe jury raigbt be 
enliglitened by looking at tbe relations between tbe parties* . * . There 
was great diJderenee of opinion as to the quantity of tbe drug wMcb 
could be administered safely. . . . If tbe drug was administered without 
want of skill, and intending to do for the best, — doing notbmg, in fact, 
a skilful man might not do — ^then if the jury thought it was some error of 
judgment, which any|)ody might ha¥e committed, the prisoner should 
be acquitted ” (o). 


Often, from the evidence oSered upon an indictment for manslaughter, 
there is so obvious a remoteness of the consequence from the facts 
within the prisoner’s knowledge (or rather, so little apparent probability 
of its happening) that he could not reasonably be supposed to have 
expected it in any considerable degree. In such cases there is no 
manslaughter, although the death may have resulted from the prisoner’s 
act — e.g,^ where a bystander is killed by a stray shot at the butts, or in 
the shooting of game {p) ; or where horse-play, though of a rough-and- 
tumble character, unexpectedly results in a collision with a passer-by, 
who dies in consequence {q), 

A striking instance of this rule, of irresponsibility for remote or 
fortuitous consequences, is the conclusive presumption that there can 
be no felonious homicide where death ensues after an interval of a year 
and a day from the inflicting of the mortal wound, or other cause of 
death (r). This ancient rule of law is justified by the evident impro- 
bability that a fatal consequence, ensuing after such an interval, could 
be foreseen or expected by the person causing it, with such degree of 
probability as would suffice to constitute criminal intention. 

Nice questions arise upon the point of remoteness, where acts of the 
deceased intervene between the act of the prisoner and rhe deceased’s 
death. 

In one case the prisoner was standing on a schooner, and the deceased 
in a small boat alongside ; and the prisoner, to end a dispute between 
them, pushed the boat ofl with his foot- The deceased, stretching out 
to lay hold of a barge, so as to prevent the boat from drifting away, lost 
Ms balance, fell overboard, and was drowned. 

(o) J2. V. MmUod, 12 Cox, 534 (1874) ; ci R, v. ZeifeH, 148 0. B. Sns. Prs. 630. 

(p) 1 East, P. 0. 269. 

(q) E. V. Bruce, 2 Cox, 262 (1847). 

(r) 1 Hawk. c. 31, s. 9 ; 1 East, P. C. 343-4 ; i2. v, Dyam, I Or. A R, 14 (1908). 
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Here, the act of the deceased was hardly such as the prisoner could 
he expected to foresee as the natural consequence of his own act ; and 
the jury accordingly returned a verdict of misadventure (s). 

There is a special class of cases, where the intervening act of the 
deceased has been induced by alarm at the prisoner’s conduct, and the 
question has arisen, how far it was a necessary or reasonable act, and so 
ought to have been expected by the prisoner as likely to take place. 

In E, V. Evans (l) the prisoner’s wife was alleged to have thrown 
herself out of a window, after being beaten by the prisoner, and in conse- 
quence of his threats. Heath, Gibbs and Bayley, JJ., held that, on 
the assumption that the death was occasioned partly by the blows and 
partly by the fall, if the latter were caused by a well-grounded appre- 
hension of the prisoner’s doing such further violence as would endanger 
her life, he was as much answerable for the consequences of his wife’s 
fail as if he had thrown her out himself. The jury, however, found 
that the woman had thrown herself out of the window “ from her own 
intemperance,” and not under the influence of the threats. 

In E. V. Hickman {u) a prisoner was convicted of murder. He 
assaulted the deceased, both being on horseback ; and the deceased, 
from a well-grounded apprehension of a further attack, spurred his 
horse, which became frightened and threw the deceased, doing him a 
mortal injury. 

In E, V. Pitts {x) Erskine, J., summed up as follows upon another 
charge of murder : — 

“ A man may throw himself into a river, under such circumstances as 
render it not a voluntary act ; by reason offeree, applied either to the 
body or to the mind. It becomes then the guilty act of him, who com- 
pelled the deceased to take that step. But the apprehension must be 
of immediate violence, and well grounded, from the circumstances by 
which the deceased was surrounded ; not that you must be satisfied 
that there was no other way of escape, but that it was such a step as a 
reasonable man might take. Here, all the circumstances show that, 
even if the deceased did throw himself into the river, it must have been 
from circumstances arismg out of a scuffle with the prisoner or some 
other person, t>r from apprehension of further violence.” 

( 5 ) B, V. Waters, 6 G. & P. 328 (1834). 

{t) Russ. 666 (1812). 

(u) 5 C. & P. 151 (1831). * 

(a;) C. & M. 284 (1842). 
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Tiie prisoner was acquitted, but bugbt to bave been convicted of 
manslaugliter at tbe least. He was upon a subsequent trial convicted 
of robbing the deceased of his watch. 

In E. V. Towers {y) the prisoner, who had assaulted a woman carrying 
a baby, was alleged to have so frightened the child as to cause its 
death, which occurred about six weeks afterwards. Denman, J., laid 
it down that — 

Murder could not be oomniitted upon a grown-up person by using 
language so strong or so violent as to cause that person to die ; there- 
fore mere intimidation, causing a person to die from fright, working 
upon his fancy, was not murder. But there were cases in which intimi- 
dation had been held to be murder. If, for instance, four or five persons 
were to stand round a man, and so threaten him and frighten him as to 
make him believe that his life was in danger, and he were to back away 
from them, and tumble over a precipice, to avoid them, then murder 
would have been committed. 

“ Then, did or did not this principle of law apply to the case of a child 
of such tender years as the child in question f For the purposes of the 
case he would assume that it did not ; for the purposes of to-day he 
should assume that the law about working upon people by fright did 
not apply to the case of a child of such tender years as this. Then arose 
the question which would be for them to decide : whether this death 
was directly the result of the prisoner’s unlawful act, — whether they 
thought that the prisoner might be held to be the actual cause of the 
child’s death, — or whether they were left in doubt upon that, upon all 
the circumstances of the case.” 

Upon this rather confused direction, the Jury very properly acquitted 
the prisoner of manslaughter. 

Again, in R. v. Sawyer (sj) there was an indictment for manslaughter 
‘‘ by fright,” the prisoner’s wife having thrown herself from a window 
in his presence ; but there was little evidence as to what had actually 
occurred between them. Stephen, J., directed the Jury to say if, in 
their opinion, either by actual violence or threats of violence on the 
part of the prisoner, the deceased was forced, as her only means of 
escape, to Jump from the window. In that case it would be man- 
slaughter. But if she did the act, constrained by despair operating 
upon her mind, that would not be sufficient ; and they should acquit 
him. This they did. 


iy) 12 Cox, 530 (1874). 
(z) Ken. S. 0. 94 (1887). 
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In a recent case tie Court refused to interfere witi a verdict of man- 
slaugiter under almost precisely similar circumstances, and''expressed 

^ ^ been justified 

altiougi tiere was no evidence of any act. on tie prisoner’s part beyond 

frigitenmg iis wife out of tie window by running at her to hit her (a). 
4.1.^! deduced from the foregoing cases, as a clear rule of law 

that Wien death directly and naturally Mows, and is caused by tie 
act of putting a person m a state of panic, whether by actual violence 
or by threats of immediate personal injury, such conduct amounts to 
“i” “^^®laughter, according to tie degree of probabiity with 

which the fetal acts of the deceased in such state of panic ought to have 
been anticipated by the prisoner. 

Similar considerations apply to cases where, between the act of a 
prisoner and the death charged against him, there are intervening acts 
of third persons, contributing more or less to the fetal result 

There may, probably, be murder by the commission of perjury in a 
capital taal though the point appears to have been purposely left in 

* i execution following upon the 

act of deliberately swearing a man’s Hfe away would certainly suffice 
m pnnciple, to render the death imputable to the perjured witness! 
QmfaoU per ahumfaoU per se is a maxim applicable in criminal as weU 
as m cml cases ; and the pubfic hangman may be an innocent agent 
as well as anybody else. ^ ^ 

Some difficffity may be thought to arise where the intervening conduct 
of third parties, or of the deceased himself, was not intended by the 
pTOer, although he was guilty of some fprm of homicidal intention. 
At first sight. It would seem that, if the course of events were so unex- 
pected as to make it obvious that the prisoner did not intend the succes- 
sive events, or means by which death was brought about, the death 
M coffid not be imputable to him, although attributable to his act. 

This, however, is a fallacy. A man can intend a particular conse- 
quence of his act (either fully or imperfectly) without intending in any 

acfompfishr'*' anticipated by him is actually 


(a) S. V. CurUy, 2 Cr. A. B. 96 and 109 (1909). 

(o) E. V. Macdanid and Others, 1 Leach, 44 (1756). 
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It was upon tMs ground that the judges upheld the conviction (c) of 
a womait who had put out a child to nurse, and (with intent that it 
should be killed) given the nurse some laudanum, telling her it was a 
proper medicine for the child, and directing her to administer a tea- 
spoonful every night. The nurse took it home, but, thinking the child 
required no medicine, had no intention of administering it, and left it 
on the mantel-piece of her room. Some days afterwards a little boy 
innocently took the laudanum from its place, and gave the prisoner’s 
child a much larger dose than a teaspoonful. Littledale, J., directed 
the jury that if the prisoner gave the laudanum to the nurse with intent 
that she should administer it to the cMld, and thereby produce its 
death, the quantity so administered being sufficient to cause death, and 
if (the prisoner’s original intention still continuing) the laudanum was 
afterwards administered by an unconscious agent, the death of the 
child under such circumstances was murder on the prisoner’s part. Also, 
that if the teaspoonful was sufficient to produce death, the adminis- 
tration by the little boy of a much larger quantity would make no 
difierence. 

For the like reason, it has been repeatedly held that, where the pri- 
soner fully intended to cause death, or to inffict a serious bodily injury, 
which might probably lead to death, he does not escape responsibility 
by reason that the death, not immediately happening, is in some degree 
due to a refusal to submit to an operation, or to take proper treatment, 
or to mistaken treatment of a patient by a qualified surgeon. In such 
cases, the prisoner, having intended the immediate death of his victim, 
or immediate danger to his life, cannot object that the course of events 
was more protracted than^he had expected, and so did not exactly 
correspond with his intention. 

A person was waylaid and assaulted by the prisoner and severely cut 
across one of his fingers, but refused to have it amputated, though 
informed by a surgeon that his life would be in great hazard. Lockjaw 
came on and proved fatal, the amputation being performed too late. It 
was proved to have been likely that life would have been saved if tbe 
finger had been amputated in time. Maule, J., directed the jury that 
if the prisoner wilfully, and without justifiable cause, inflicted the wound 
which was ultimately the cause of death, he was guilty of murder ; it 


(c) J?, V. Michadf 2 Moo. 120 (1840). 
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made no difierence whether the wound was in its own nature instantly 
ruortalj or whether it became the cause of death by reason of the: deceased 
not having adopted the best mode of treatment ; the real question was 
whether in the end the wound was the cause of death (d). 

Upon an indictment for murder in a duel, Erie, J., directed the jury 
that where a wound is given, which in the judgment of competent 
medical advisers is dangerous, and the treatment which they bond fide 
adopt is the immediate cause of death, the party who inflicted the 
wound is criminally responsible; and he observed that, to admit 
evidence in support of the allegation that the operation performed on 
the deceased was unnecessary would be to raise a collateral issue in 
every case as to the degree of skill which the medical men possessed (e). 

Mathew, J., gave a similar direction, in a case where the deceased had 
died under chloroform, properly administered by a qualified surgeon for 
the purpose of a necessary operation (/). 

The same considerations would govern a decision where the unlawful 
conduct of the prisoner resulted, not in the inflicting of a mortal wound, 
but in the setting up of a fatal disease. 

“ It does not appear to me that by calling the consequences of an 
accidental injury a disease one alters the nature of the consequential 
results of the injury that has been inflicted ” [g). 


There is no doctrine of contributory negligence in criminal law. 

So highly does the law value human hfe, that it admits of no justi- 
fication wherever Hfe has been lost and the carelessness or neghgenoe of 
any one person has contributed to the death of another person ” (h), 

“ There is no balance of blame, in charges of felony ; but wherever 
it appears that death has been occasioned by the illegal act of another, 
that other is guilty of manslaughter in point of law . . , whatever may 
have been the neghgence of the deceased himself ” (i). 


{d) B. v. Holland, 2 M. & Bob. 351 (1841) ; cl Governor WaWe Case, 28 St. T». 
51 (1802) ; vide Kenny, Outl, 127 ; et cf. Hale, I., 428 ; KeL 26. 

(e) B, v. Pym, 1 Cox, 339 (1846). 

(/) B. v. Davis, 15 Cox, 174 (1883). 

(g) Brintons v. Purvey, 1905, A. C. 230, per Lord Halsbury, at p. 235. 

(A) B. T. Smndall, 2 C. & K. 230, per Pollock, C.B* (1846) t cl B, v. Hutchinson^ 
9 Cox, 555, per Byles, J. (1864) ; B. v. Dant, id Cox, 102, per Mellor, J. (1865). 

I (i) B, v, Longbottom, 3 Cox, 439 (1849). 




ACTIVl NEGLiaENOE. 189 

In J?. V. Eew and Jackson (k) tie prisoner Jackson was alleged to iave 
furiously Sriven tie prisoner Kew in a trap to catci a train. Tie trap 
ran over and Mlled one of several ciildren in tie road, but it was alleged 
for tie defence tiat tie ciild negligently ran out into tie road, and so 
caused its own deati. On tie question of contributory negigence, 
Byles, J., said, altiougi it would have been an answer to an action, yet 
in a prosecution — 

If they p.e., tie children] were all negligent together, I think their 
negigence would be no defence, even if they had been adults. If you * 
are of opinion tiat tie prisoners were driving at a dangerous pace, in 
a culpably negigent manner, then they are guilty. It is true tiat Kew 
was not actually driving, but still, a word from, him would have prevented 
tie accident.” 

Tie prisoners were, however, acquitted. 

Altiougi contributory negigence is no defence upon a prosecution 
for manslaughter, yet, where deati arrives in a roundabout way, tie 
difficulty of proving culpable negigence against tie prisoner to tie satis- 
faction of a jury may well be increased by tie intervening acts of tie 
deceased or of third persons ; especially if they be such as tie prisoner 
could not be supposed to have foreseen, and if there be some room for 
doubt as to his homicidal intention, or as to tie degree of recklessness 
evinced by him. And even if criminal negigence be proved to tie 
satisfaction of a jury, contributory negligence on tie deceased’s part 
may well afford grounds for alleviation of sentence (Z). 

In all such cases tie chief question for consideration should be, not 
whether tie prisoner could have anticipated tie exact consequences which 
actually supervened upon his act, but whether, apart from expectation of 
any particular consequences'* leading up to tie deati, he had sufficient 
reason to suppose, in a general sense, tiat Ms act was imperilling 
human life. 

Where a prisoner was indicted for tie murder of his wife by 
kicking her, and a surgeon had administered brandy to her as a restora- 
tive, some of which went tie wrong way, entered her lungs, and imme- 
diately caused her deati, Coleridge, J., gave tie jury a rather confused 
direction, to tie effect tiat tie case was like one where a dangerous 
wound was given, and an operation was performed, but tiat tie question 

(^) 12 Cox, 355 (1872) ; cf. jB. v. Jones, 11 Cox, 544 (1870), overruling i?. v. 
BirchaU, 4 F. & F. 1087 (1860). ’ 

(1} M. V. Stubbs, 8 Or. A. R. 238 (1913). 
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for tliem was whether prisoner had any intention or contemplation 
of killing. He might have kicked a hundred times, without^producing 
the ef ect which took place.” They nevertheless returned a verdict of 
manslaughter (m), probably on the ground that to kick the woman 
senseless was, apart from any question of the administration of 
brandy, a dangerous thing to do. 

A station-master at Brighton was indicted for manslaughter of several 
persons killed by collision in a tunnel. It was his duty to check trains 
out of his station one after another, at intervals of not less than five 
minutes. Upon an excursion day there were three trains, all late, and 
he started them so that the third followed the second at an interval of 
about three or four minutes only. By some subsequent mistake in the 
signalling of the trains at the tunnel, which was seven miles out of 
Brighton, the second train was brought to a standstill in the tunnel, and 
the third was signalled through and ran into it. 

The grand jury threw out the bill, under the direction of Erie, J., 
who said : — 

They must be satisfied there was a primd facie case of such criminal 
negligence as had been the proximate and efficient cause of the catas- 
trophe. The negligence imputed appeared to be the sending on one 
train after another in a shorter interval of time than, according to the 
rules, he ought to have done. There had been, however, some mistake 
on the part of other of the company’s servants, in regard to the signals. 
A mistake, indeed, was said to have arisen from the negligence of the 
defendant. StiU, if the particular negligence imputed to the prisoner 
appeared not to have been the proximate and efficient cause of the 
catastrophe, the bill for manslaughter ought not to be found ; and if it 
appeared that other causes had intervene, the prisoner’s negligence 
would not have been the proximate and efficient cause of the deaths 
which had occurred ” (w). 

This puts the question as if it were one entirely of causation. It 
would, however, in such a case, be more consistent with the principles 
underlying criminal liability, as well as more easily explainable to a 
jury, if the question were put simply as one of intentionality, the real 
issue being whether or not the prisoner had sufiicient reason to suppose 
that his conduct might probably lead to a disaster. 

(m) M. V. McIntyre^ 2 Cox, 379 (1847) ; cf. i?. v. Monks^ 72 0. B. Sns. Brs. 424 

(1870) ; vide Kenny, Out!., 128. • 

(n) B. V. Ledger, 2 E. & E, 857 (1862). 
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Very similar considerations arose in tiie muck-discussed case of E, v. 
Bennett [oj) where a man carried on the business of manufacturing fire- 
works, in contravention of statute law (jp), and, without any personal 
interference or negKgence on his part, a fire broke out amongst certain 
combustible materials in his possession, collected by him, and in the 
course of use for the purposes of ids business, but not completely made 
into fireworks at the time. A case was reserved by Willes, J., upon the 
question whether he could be properly convicted of manslaughter in 
respect of a death caused by the fire, and Cockburn, C. J., said : — 

“ The keeping of fireworks in the house of the defendant caused the 
death only by the super- addition of the negligence of someone else. . . . 
The keeping of the fireworks may be a nuisance, and if, from the un- 
lawful act of the defendant, death had ensued as a necessary and imme- 
diate consequence, the conviction might be upheld- The keeping of 
the fireworks, however, did not alone cause the death ; 'plm that act of 
the defendant, there was the negligence of the defendant’s servants. . . . 
The view which we all take of the case is, that the prisoner cannot be 
convicted upon these facts.” 

In other words, it was held that there was no evidence from which 
the inference could properly be drawn that the defendant supposed 
his conduct, in collecting combustible materials, to imperil human 
life. 

A homicidal act, even of the simplest kind, may fall short of murder 
by reason of improbability of the fatal consequence, apart altogether 
from any intervention by third parties — e.y., by reason of a peculiar 
state of the victim’s bodily health, whereby death supervenes more or 
less unexpectedly (^). ^ 

In a recent trial at the Old Bailey, before Bankes, J., for homicide 
of the prisoner’s mistress, it appeared that, in a fit of jealousy, she had 
threatened to leave him ; he caught her by the throat to detain her, 
and this sudden shock caused her heart to cease beating. It was shown 
by medical evidence (obtained from Germany during a postponement 
of the trial) that the deceased was sufiering from status lymjphaticus, a 


(o) 8 Cox, 74 (1858) ; vide Buss. 792 (note (1) ). 

(^) 9 Will. 3, c. 7, since repealed ; see now the Explosives Act, 1875 (38 & 39 
Viet. c. 17). 

{q) Cf. Kenny, Outl., 109 
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cuiioTis disease, wMoli is believed to be accompanied by an enlargement 
of tie lympbatic glands of tbe body (often especially marjced in tbe 
thymus) and by extreme weakness of the heart and liability to heart 
failure on the slightest shock. In view of this evidence, which was 
accepted by the medical witnesses for the prosecution, the prisoner’s 
plea of manslaughter was accepted, and the capital charge was not 
proceeded with (r). 

Prom a close consideration of the foregoing and other decided cases 
it appears that, in assessing the various degrees of intentionality to be 
inferred from the evidence in trials for homicide, the Courts follow 
certain rules of law, which may conveniently be stated in the following 
order : — 

1. Every homicide is primd facie presumed to be fully intended (s ) ; 
the onus is therefore on the prisoner {t) to show, unless it appears, as it 
often does, from the facts proved by the prosecution (ii), that a fatal 
consequence was not fully intended (so that it would amount to man- 
slaughter only) or was not intended at all (so that it would be excusable). 
This is merely an application to homicide of the general rule that the 
onus lies upon the prisoner in all cases to disprove the existence of 
mens rea on his part, and not upon the prosecution to prove it (x), 

2, In view of the general presumption that a man intends the 
natural consequences of his acts, the requirement of that full homicidal 
intention which is, subject to the doctrine of constructive homicide (y), 
necessary for the commission of murder, iU satisfied by an intention to 
do grievous bodily harm, or by any other form of extreme recklessness {z). 


(r) E. v. Alabaster, 47 L. J. N. 397 (1912) ; cl Poore, 362-3. 

(s) B. V. Qreenacre, 8 C. & P. 35 (1837) ; B. v. Noon, 6 Cox, 137 (1862) ; et 
vide 1 East, P. C. 224, 

(e) B, V. Oneby, 2 Str. 266 (1726). 

(u) B, V. Bolden, 8 0. & P. 606 (1838). 

(x) Post. 255 ; cf. art. ‘‘ Some Points on the Law of Murder,” 67 J. P. N. 619, 
where it is suggested that the peculiar form of the presumption iu relation to 
homicide originated in “ Presentment of Englishry,” under the law introduced by 
Canute (Wilk. 280). 

(y) Vide post, Chap. IX. 

(z) Vide E. v. Halloway, Cro. Car. 131 ; Ken. S. C. 103 and note (1628). 
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3. Witli regard to tlie distinctioii between manslaughter and misad- 
venture, tie standard of conduct set by the law is> that no person shad 
consciously do any act which may endanger human life, even by the 

taking of a risk ” (a) ; and that, where there is any apparent possibility 
of such danger, reasonable caution must be used to guard against it — ie,, 
such caution as has been found in the ordinary course of things to be 
sufficient (b). 

4. Where the death is attributable to the prisoner’s conduct, he 
cannot be relieved from criminal liability on the ground that the deceased 
assisted in his own destruction by act or omission. The plain question, 
in every case, is whether the prisoner’s conduct was unlawful, in the 
sense of being calculated to endanger life. 

5. In every case the prisoner is presumed to intend the natural 
consequences of his acts — i.e., to expect such consequences, according 
to the degree of their apparent probability (c) ; but there is no such 
presumption where the prisoner could not be supposed to have expected 
the fatal consequence with such degree of certainty or likelihood as is 
necessary to constitute murder or manslaughter, as the case may be. 

It is for the jury, under proper directions, to decide upon the intention 
actually evinced by the prisoner, where any question arises thereon (d), 
but they must follow the rules of law above stated, and should be 
directed in accordance therewith, so far as the circumstances of the 
trial may require. 

Where, however, one of th^^ presumptions above referred to is clearly 
applicable, and obviously suffices to dispose of any question as to 
intention, the judge is at liberty to assume that the jury will find in 
accordance therewith. 

Thus, in a note to E. v. Eojpley (e), the reporters observed that “ the 
instrument, being in its own nature not unfit, the mere ske or weight 


(a) E, V. QyUe, 1 Cr. A. B. 242 (1908). 

(b) E. V. Hughes, 26 L. J M. C. 102 ; 7 Cox, 301 (1857). 

(c) Cl Bl Comm., IV., 197 ; Holmes, 56-7. 

{d) Eost. 255-6 ; cl E, v. Blaughterford, 18 St. Tr. 326 ; Buss. 826 (1709). 

(e) 2 E. & F. 207 ; cl Holmes? 59-60 ; E. v. Fisher, 8 C. & F. 182 (1837) ; 
Buss, 826. 



144 


MENS BEA. 


miglit be for the jury. But if it had beeu iu its owu kind and nature 
utterly unfit — ^as, if it had been the poker — ^it would have bein for the 
Court, as a matter of law.’’ In other words, the use of a poker would 
obviously bring the case within the presumption of law that the prisoner 
intended the natural consequence of his act ; and the judge might direct 
the jury accordingly, instead of leaving the prisoner’s intention to them, 
as a matter of doubt for their decision. 

Turning to crimes other than homicide, we find it necessary again 
to advert to the distinction between intention as applied to acts in 
relation to their consequences and intention as applied to acts considered 
apart from their consequences (/). This distinction leads to a division 
of crimes in general (for the present purpose) into three classes : — 

(1) Those in which full intent of a particular consequence is an 
essential ingredient — e.g., murder, arson, wounding with intent to 
murder or to do grievous bodily harm, larceny, and crimes requiring 
an intent to defraud. 

(2) Those to which some degree of intention, with reference to a 
particular consequence, is essential, but which do not require full intent 
thereof — manslaughter, malicious damage and the misdemeanour 
of unlawful and malicious wounding, or inflicting grievous bodily harm. 

(3) Those not involving the expectation of any particular con- 
sequence, in which intention is confined to mere knowledge of present 
facts — bigamy and assaults [g). 

The first class of crimes, whereof wilful murder is the type, may be 
considered as governed by such of the rulesiof law above stated as relate 
to the full intent necessary to constitute the capital crime. 

The presumption as to intending the natural consequences of one’s 
acts applies to crimes of this class in its narrowest, though most rigorous, 
form. The prisoner is presumed to have fully intended the consequence 
in question, if the circumstances rendered its occurrence extremely 
probable (^). But if the consequence was not such as should 


(/) Chap, I., “ IntentionaHty,” and “ Culpability.” 

(g) Vide Achroyd v. Bareit, 11 T. L. R. 115 (1894). 

(^) R. v. Frobert, 2 East, P. 0. 1030 (1800), and E. v. Harris and Athins, uh, sup., 
as to arson ; B. v. Sheppard, B. B. 169 {181(T), and B. v. Hill, 2 Moo. 30 ; Ken. 
S. C. 208 (1837), as to forgery. 
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reasonably have been fully expected to occnr, tbe prisoner (in the 
absence of\)roo{ of actual intent) is entitled to an acquittal of the crime 
charged against him (i)* 

Under an old statute (h), a man was indicted for setting &e to a mill, 
'' with intent to injure ” the owners thereof ; but the only evidence 
was his own confession, and there had been no particular motive for 
the Clime. Asked how he came to do it, he repKed that he did not know, 
except that the devil put it into his head. Upon conviction, Le Blanc, J., 
respited sentence, but the judges upheld the conviction, on the ground 
that a party, doing an act wilfully, necessarily intended that which 
must be the consequence of the act, viz., iniury to the owner of the mill 
burned (1). 

Under a railway Act, which provided that if any person should “ do 
any act, matter, or thing to obstruct the free passage of tie railway or 
any part thereof ” he should be liable to a penalty, it was held that, to 
render a party criminally Habie, the obstruction must have been inten- 
tional (ie,, fuUy intended), and that where a person was driving a 
waggon over a level crossing, and the waggon became hitched to the 
gatepost, and so collided with the train, the party was not liable to the 
penalty, though guilty of carelessness (m). 

Upon an indictment for maliciously cutting, where the prisoner had 
been struggling with two men who were trjdng to wrest a knife from 
him, with which he desired to do one of them an injury, and in the 
struggle he stabbed the other man, against whom he harboured no hl- 
will, and the jury found a general intent to do grievous bodily harm 
to anybody who might be struck with the knife, that verdict was held 
sufficient, and the convictiorf affirmed (n). 

So, where a man fired a pistol into a group of people, without aiming at 
any one of them in particular, it was held that he might be properly 


(i) M, v. OMld^ 1 C. C. R. 307 (1871), as to arson ; S, v. Marcus, 2 0. & JC. 3o6 ; 
Ken. S. 0. 205 (1846), and R v. Hodgson, B. & B. 3 ; Ken. S. C. 201 (1856), as to 
forgery. 

m 43 Geo. 3, o. 58 (see now Malicious Damage Act, 1861, s. 30). 

( l ) B. V. Farrington, B, & B., 207 (1811) ; cf. Boper v. Knott, 1808, 1 Q. B. 868. 

(m) BMng v. Brisiol md Mxet&r Bailway, 3 L. T. 665 ; cf. B. v. Haifidd, ante. 

Chap. VI. ‘ 

(?i.) B, v. Sunt, 1 Moo. 03 (1825) ; cf. B, v. GiUow, ib. 85, and B. v, Boyce, !b. 20. 

10 


M.R. 
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convicted of shooting at the person whom he actually hit, with intent 
to do grievous bodily harm to that person (o), ^ 

A man may be convicted of wounding another with intent to do h im 
grievous bodily harm, although he wound him under a misapprehension 
as to his identity (p). 

Under an old statute which required a wilful “ cutting,’^ with an 
intent in so doing, or by means thereof, to murder or rob, it was held 
that the instrument used need not be appropriate for cutting ; and, 
where the prisoner used a blunt instrument with intent, not to cut, but 
to break or lacerate the victim’s head, that was sufficient intent to 
support the indictment (y). 

Where a man battered his wife’s skull in with a hammer, having 
travelled from some distance on purpose to do her an injury, and was 
indicted for feloniously wounding her with intent to murder her, and 
with intent to do her grievous bodily harm, but convicted of the latter 
ofience only, his appeal from the conviction on the ground that the 
judge did not leave to the jury a third alternative, viz,, the misdemeanouj 
of unlawful wounding, was dismissed by the Court, regard being had to 
the nature of the evidence : — 

“It is contended that not telling the jury they might reduce the 
crime to unlawful wounding, on this indictment, amounts to mis- 
direction. This Court cannot take that view. The option of the jury 
to find the lesser ofience must depend on the circumstances of the 
case ” (s). 

A prisoner was recently convicted of shooting wdth intent to resist 
his lawful apprehension. He was one of three men in a plantation, and 
was alleged to be a novice in the use of firearms. He had just cocked 
his gun, -when two keepers saw him and his companions, and one of them 
ran after the prisoner. After proceeding sixty yards, the prisoner 
turned round, and his gun went ofi, wounding the keeper who was pur- 
suing him. At the trial, the defence set up was that the gun went ofi 

(o) B, V. Freiwell, 9 Cox, 471 (1864) ; see now Offences Against the Person Act, 
1861, a. 18. 

(p) R, V. Siopford, 11 Cox, 043 (1870), overruling R, v. Hewlett^ 1 P. & P. 91 
(1858) and following i2. v. Smith, 7 Cox, 51 (1855), 

{q) 43 Geo. 3, c. 58. 

(r) JJ. v. Hayward, R. & R, 78 (1805). 

Xs) R. V. Naylor, 5 Cr. A. R. 19 (1910), per Lord Aiverstone, C. J. ; cf. JS. v. Foy^ 
R> V. Scholey, and R, v. Philpot, ante. 
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accidentally, but, in sninming np, the judge told the jury that a man 
must he taken to intend the natural consequences of Ms acts, and that 
it was for the prisoner, and not the prosecution, to satisfy them that 
the gun went off accidentally* On appeal, the conviction was quashed, 
upon the ground that the direction might have been understood by the 
jury as laying down the incorrect proposition that a person must be 
taken to intend the consequences, not only of Ms intentional acts, but 
also of Ms accidental acts (0, 

Such a misunderstanding could be arrived at only by a jury of extra- 
ordinary stupidity, because there are no such things as ‘‘accidental 
acts.” A movement of the body wMch is purely accidental is not an 
act at all (u). 

The second class of crimes, where it is not necessary to prove full 
intent, but mens tea frequently consists of some lighter degree of inten- 
tionality, with reference to a particular consequence, may be regarded 
as governed by the law concerning involuntary manslaughter, wHch 
is here the typical crime. There is, however, this difference, that in 
the case of homicide, full intent is incompatible with the commission 
of involuntary manslaughter, whereas in respect of any other crime the 
law draws no distinction between full intent and such lesser degrees of 
intentionality as suffice to constitute guilt. 

The standard of lawful conduct, in aU such cases, is that reasonable 
caution must be used not to commit such acts as may probably lead to 
the consequence in question. 

Here, the presumption as to intending the natural consequences of 
one’s acts has a wider application, but does not necessarily impute Ml 
intent ; for mms rea or “ malice ” in this class of offences may consist 
of mere rashness, or carelessness as to the happening of the consequence 
forming the mischief of the crime, without full or complete expectation 
thereof (aj). 

In R, V. Dixon {y), where a baker was indicted for supplying to the 
Royal Military Asylum certain loaves of bread containing crude lumps 
of alum, and thereby injuring the health of some children, it was proved 

{t) E, w Dcrnes, 29 T. L. B. 350 (1913). 

(u) Afde^ Chap. I., ‘‘ Intentionality ” ; Chap* X., “ Casus.** 
lx) M, V* Wdch i Q. B. DC 23 (1875). 

(y) 3 M. & a 11 (1814). 


10 — 
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that, though the use of the alum might have beeu permitted by the 
defeudaut to his foreman (for the purpose of whitening the bfead), great 
care was usually employed in such use, under his directions. The defen- 
dant moved for a new trial on the ground that a principal could not be 
answerable for his agent criminally, but only civilly ( 2 ;) ; and he also 
moved for an arrest of judgment on the ground that the indictment did 
not show that he intended to injure the children’s health, but only that 
he delivered the loaves for their use, “ not even showing that he intended 
the children should eat them, whereas the malus animus is of the very 
essence of the crime, and therefore should be shown upon the record.” 
The Court refused a rule either for a new trial or for arrest of judgment, 
and Lord Ellenborough, C. J., said : — 

‘‘ He who deals in a perilous article must be wary how he deals ; 
otherwise, if he observe not proper caution, he will be responsible ; and 
the statute (a) having interdicted alum in the making of bread, shows 
that it must be considered as a perilous article. ... It is a universal 
principle that, when a man is charged with doing an act, of which the 
probable consequence may be highly injurious, the intention is an 
inference of law, resulting from the doing of the act ” (6). 

So, in Core v. James (c), although it was held that, in order to con- 
stitute an offence under the Bread Act, 1836 (d), of “ using ” alum in 
bread for sale, there must be a guilty knowledge on the part of somebody 
concerned in the act of user, yet it was expressly laid down that if 
a journeyman (e) or servant (/) should knowingly use the forbidden 
ingredient, his master, “ although innocent ” although guilty of 
only remote intentionality, or carelessness, in neglecting the duty of 
personal supervision in the use of a dangerous and forbidden article), 
would be liable to be convicted. 

Again, in R, v. Ward {g), a conviction of unlawful and malicious 
wounding was upheld in a case where the prisoner shot at a man, or 

( 2 ) Vide fostf Chap. X. 

(а) 36 Geo. 3, c. 22, s. 3 ; now rep., vide Bread Act, 1836, m/m. 

(б) At pp. 14-15 ; approved, per Blackburn, J., B, v. Hichlin, L. R. 3 Q. B. 
375 (1868), and per Amphlett, J,, B, v. Aspinall^ 2 Q. B. B, 48, 65 (1876). 

(c) L. R. 7 Q. B. (1871). 

(d) 7 Will. 4, c. 37, s. 8 ; secus under the Act of 1875 ; cf. Betta v. Armstead , 
ante. Chap. II. 

(e) Per Luah, J., at p. 137. 

(/) Per Hannen, J., at p. 138. * 

(g) L. B. 1 C. 0. R. 356 (1874). 
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rather in Ms direction, with the intent to frighten, but not to hurt, him— 
it being held by twelYe judges out of fifteen that his temerity in so doing 
constituted “ malice.” 

On the same principle it is no sufficient defence, in this class of crimes, 
to show that the act of the prosecutor, or of third parties, contributed 
to the happening of the consequence complained of ; and if that conse- 
quence was a probable one, the fact that the prisoner did not foresee 
the exact means by which it was brought about does not diminish his 
guilt. 

In iZ, V. Martin (h) a man was held to have been rightly convicted of 
imlawfully and maliciously indicting grievous bodily harm upon two 
persons in a theatre ; he having caused a panic by extinguishing the 
lights and obstructing the exit, and the two persons in question having 
been severely injured in the struggling of the crowd to escape. He acted 
unlawfully and maliciously *‘in the sense of doing an unlawful act, 
calculated to injure, and by which others were in fact injured ” (i). 

So also, the decisions with regard to injuries caused by putting persons 
in such a state of panic as to make them throw themselves from windows 
follow the same principles as have been applied to cases of homicide (&). 

It was indeed held by Alderson, B., upon an indictment for causing 
an injury dangerous to life by casting the prosecutrix out of a window 
upon the ground, that it would not be sufficient to prove that she jumped 
from the window to escape from the prisoner’s violence : the jury must 
be satisfi.ed that he “ intended ” at the time to make her jump out (Z). 

But if intended here meant fully intended, the decision appears to 
have been wrong, and to have been overruled by the two cases next to 
be noticed. 

In R, V. Halliday (m) the prisoner came staggering into his bedroom, 
and threatened his wife, who ran to the window, and opened it to get 
out. Her daughter caught hold of her, but the prisoner, being then 

within reach of her, called out, Let the b go ! ” This order being 

obeyed, the woman fell into the street and broke her leg. "Whilst she 


(h) S Q. B. D. 64 (1881). 

(i) Pei Lord Coleridge, C.J. 

(h) Vide jS. V. Evans, i?. v. Eichman, JR. v. Pitts, JR. v. Sawyer, and i?. v, Curley, 
ante. 

(l) M. v. Donovan, 4 Cox, 399 (1850). 

(m) 64 J. P. 312 ; ei L. T. N. S. 701 (1889). 



150 


MENS BEA. 


lay there the prisoner jeered at her from the window, saying that it 
served her right. This cnriously callous husband was held toCiave been 
rightly convicted of wilfully and maliciously infhcting grievous bodily 
harm upon Ms wife. 

This decision has been recently followed, upon an appeal from con- 
viction by a man who broke into a woman’s house at night time, when 
she was in bed, and beat and kicked at her bedroom door. When he 
had nearly burst in, the woman jumped out of the window, falling to 
the ground from a height of twelve feet, and doing herself serious 
injuries. The prisoner, who was convicted of inflicting grievous bodily 
harm(ti), complained, among other things, of misdirection, but his 
appeal was dismissed : — 

“ It is said that the judge gave a wrong direction as to the law on the 
subject. He put to the jury : ‘ Will you say whether the conduct of 
the prisoner amounted to a threat of causing injury to this young woman ; 
was the act of jumping the natural consequence of the conduct of the 
prisoner ; and was the grievous bodily harm the result of the conduct 
of the prisoner ? ’ We think that that was a proper direction, as far as 
the law went ; we are satisfied that there was evidence before the jury 
of the prisoner’s causing grievous bodily harm to the woman. No one 
can say that if she jumped through the window, it was not the natural 
consequence of the prisoner’s conduct. It was a very likely thing to do, 
as the reatilt of the threats of a man who was conducting himself as this 
man indisputably was ” (o). 


It may be observed that motive has a less close connection with 
intention, in tMs class of crimes, than in crimes to which full intent is 
essential. ^ 

In the class of crimes typified by wilful murder, although motive 
may in some cases be altogether distinct from, it more commonly 
concurs with the full intent which constitutes mens rea, A man who 
fully intends to do grievous bodily harm to another usually so intends 
because he desires to cause Mm extreme pain and sufiering. 

But in the class of crimes now under discussion, particularly where 
full intent is not in fact entertained, but the act is characterised by 


(ti) Under the Offences Against the Person Act, 1861, s. 20. 
(o) E. V. Beech, 7 Or, A. B. 197, per Uarhng, J. (19X2). 
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mere recklessness, motive is frequently directed to a difierent consequence 
ttan tiat forming tlie miscMef of the crime. 

In E. V. Moore (^) it was held that a person using his land for pigeon 
shooting could properly be convicted of a nuisance to the highways and 
adjoining lands, by reason of his thereby occasioning crowds of persons 
to collect outside the ground, for the purpose of shooting at the stray 
pigeons which escaped. Littledale, J., said 

It has been contended that, to render the defendant liable, it must 
be his object to create a nuisance ; or else that that must be the neces- 
sary and inevitable result of Ms act. No doubt, it was not Ms object ; 
but I do not agree with the other position ; because, if it he the probable 
consequence of Ms act, he is answerable as if it were his actual object. 
If the experience of mankind must lead anyone to expect the result, he 
win be answerable for it ” (q). 

The tMrd class of crimes, in wMch the culpability of the criminal 
conduct does not depend upon the occurrence of any particular conse- 
quence, involves altogether different considerations ; and the task of 
ascertaining the presence or absence of culpable intentionality in such 
cases is usually one of less complexity. 

The mens rea, in such crimes as bigamy, perjury, unlawful assaults, 
and the like, is a culpable intention lying wholly in the present and 
having no reference to future contingencies. 

It is true that, in some cases, rashness or carelessness may be said 
to characterise such conduct, but not as a form of intentionality con- 
cerning consequences. It is, under some circumstances, an act merely 
of rashness, or criminal carelessness, for a man once married to go 
through the form of a second marriage, without the certain knowledge 
that Ms wife is dead ; but the culpability lies, not in rashness or careless- 
ness with regard to any contingencies affecting other persons, but in the 
doing a prohibited act without making due inquiries as to existing 
facts. 

The rules as to ascertaining intentionality in cases of homicide and 
other crimes depending upon particular consequences have therefore 


(p) 3 B, & A, 184 ; 37 R. R. 383 (1832). 

(^) Cf. BeaMy v. Oillbmhs, 9 Q. B. B. 308 (1882) ; Wise v. Dunning, 1002, 1 
K. B. 167. , 
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'*"■• ■>' »e» Mm- 

“*■ » ■“»■« •» “0- i?*", 

wW? ~ discussion includes some offences 

bch alfchougli not dependent upon tlie actual occurrence of anv 
partacular consequence, do depend upon the existence of a g1ne3 
tendency, m the conduct forbidden, to lead to certain miscitvous 

For example, upon a charge of publishing a seditious libel it is uAt 
necessary to prove that any infraction of the law by third persons was 

sscrid” ~ '» “ «*«>» 

disturbance?, ?nd t^kad^trlSiton of Sawf 

bringit withintheterms of this indictrent! fndS;Sti:4t^^^^^^^ 

The crime IS complete upon the doing of an act characterised bv a 
mischievous tendency; and .mw reu consists not in any degree of 
expectation m respect of any particular consequence proid to have 
happened, but in an intention to do an act forbidden by law on account 
of the essential tendency which it possesses. 

Tins doctrine was probably intended to be conveyed in a dictum 

Tuof d ^ r character, has been repeatedly 

quoted with approval in subsequent cases : if 7 

Where an act, in itself indifferent, if done with i uavHmii * x x 
becomes criminal, there the intent must be proved and 
the act is in itself unlawful, as in this case (t), the proof ?f wmolSn 

srri” “ “»«“«»< a. to topii., a 

Of the same character are all crimes the essential culpability whereof 
consists m their tendency to corrupt public morals or to lead to a brrcb 

(r) Vide Chap. IL, ante ; S. v. JBavard, 78 J. P. N. 400 119141 

M Per^sfieli L.C.J., in S. y. Woodfall, 20 St. Tr 895 919 
per Lord. Kenyon. C.J., in S. v. Topham, 4 T. E. 126^(1791) ’ 
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,f 

of the peace, siioli as blaspheinj, criminai libels, unlawful assemblies (x), 
and incitements to any crime wbatever (y). 

In R. V, Phillips (z) it was even beld that a mere endeavour to provoke 
a cballenge to figkt was in itself an indictable misdemeanour, altbougli 
no cbalienge was returned and no figkt took place. Tke defendant 
was convicted upon the last count of an indictment, ckarging tkat be,, 
unlawfully and maliciously intending to do grievous bodily barm to 
one Tbomas, and to break tbe peace, etc., wickedly and maliciously 
did endeavour to stir up, provoke and excite Tbomas to challenge bim, 
tbe^defendant, to figbt a duel, by sending to Tbomas a letter accusing 
bim^of acting like a blackguard, and promising to attend any appoint- 
ment that Tbomas might tbink proper to make. Upon motion in arrest 
of judgment, tbe conviction was upheld, and Lord Ellenborougb, C. J., 
said : — 

It has been argued on tbe part of tbe defendant, that tbe ofenco 
amounts to no more than an endeavour to provoke a person to challenge 
tbe defendant to figbt a duel with him, with intent so to provoke him ; 
and that although tbe sending a challenge to figbt may, on account of 
its direct and immediate tendency to a breach of the peace, be an 
indictable ofienoe, yet that a mere endeavour to provoke a person by a 
letter so to do, such endeavour not in itself having a direct and imme- 
diate tendency to a breach of tbe peace, nor being alleged to be done or 
used with that intent, but having a tendency only to provoke a challenge, 
and a challenge having only a tendency to a breach of tbe peace, and not 
being of itself a breach of tbe peace, was too remotely dangerous to tbe 
public peace to be a subject of indictment as a substantive misdemeanour. 

. . . Although tbe intended effect may not have been produced, yet tbe 
means calculated and Mkely to produce such effect have been used. Tbe 
letter was as much an act done towards tbe misdemeanour meant to be 
accomplished in this case, namely a challenge, as it was in tbe case of 
The King v. Vaughan (a), where tbe misdemeanour meant to be accom- 
plished by tbe letter, offering a bribe to a minister of state, was tbe 
inducing such minister corruptly to recommend to an office of pubHc 
trust. Tbe means in each case were equally proper to effectuate their 


(a;) When ** legal as to tbe purpose, but illegal as to the manne- ; -idde 
Bayiey, J., in M, v. Runt, 1 St. Tr. 171 ; Ken. S. C. 388 (1820) ; cf. J?. v. VmcenfV*" 
9 a & P. 91 (1839), and R. v. Ooneg, 8 Q. B. B. 534 (1882). 

(g) K V, Riggins, 2 East, 5 (1801) ; M, v. Gregorg, L. E. 1 0. C. E. 77. 

(z) 6 East, 464 ; 8 E. E. 511 (1805) ; of. R. v. Langley, 2 Ld. Eaym. 1094 ; and 
1 Hawk, c, 63, s. 3 et vide 8 E. B^5i8 (note). 

(a) 4 Burr. 2494. 
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respective purposes, and piosecuted to the same extent. And, if the 
sending of the letter in the case of The King v. Vaughan, to solicit a 
party to commit that misdemeanour, were properly held iSdiotable, I 
am at a loss to see any reason why a letter sent to provoke and excite a 
person to the commission of the offence in question is not equally so.” 

So, a woman was convicted, again under Lord Ellenborough’s direc- 
tion, upon an indictment at common law, charging her with carrjdng a 
child, suffering from small-pox, along the public highway to the common 
danger, without its being either alleged or proved that she in any 
degree intended anybody to catch the disease. In passing sentence 
upon her, Le Blanc, J., expressly disclaimed any desire to impute 
to the defendant an intention of being the cause of the consequences 
which had followed,’’ viz., the death of two other children who had 
become infected (h). 

There may be an indictable public nuisance, without any public 
inconvenience or suffering, if the acts complained of are shown to have 
given rise to a reasonable probability that such inconvenience or suffer- 
ing might ensue (c) — ^and, under the same principle, in a prosecution for 
furious driving on a highway “ so as to endanger the life and limb of 
any passenger ” (d), it has been held by no means necessary to prove 
that there were in fact any passengers on the highway at the time, 
or that any life or limb was actually endangered by the defendant’s 
conduct (e). 


(6) M. V. VantandUlo, 4 M. & S. 73 (1815) ; cf. i2. v. BurneU, 4 M. & S. 272 (1815). 
(c) jB, V. Uster, D. & B. 209 (1857) ; cf. A.-G*. v. Tod Heathy, 1897, 1 Ch. 660. 

(d!) 6 & 6 Wm. 4, c. 50, s. 78. 

<e) Chatterton v. Parker, 1914, W. N. 206. 
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1 / 

CItIMrN-AL OMISSIONS. 

At tie present day, apart from the law of homicide, the only instances 
at common law of pure criminal omission, or indictable neglect to 
perform positive duties imposed by the law itself, appear to be : — 

(1) Contempts by failure to comply with mandatory orders of 
Court ; 

(2) Public nuisances by nonfeasance ; 

(3) Default in the maintenance of a public ferry, by the owners 
thereof {a ) ; 

(4) Refusal to serve a public office, e»g,, on appointment to a 
shrievalty (b) ; 

(5) Misprision of felony (c) ; 

(6) Failure by a magistrate to suppress a riot {i ) ; 

(7) Failure by any person to assist public officers in such suppres- 
sion (e), in the arrest of ofienders (/), or in the keeping of the peace {g). 

Under various statutes, some of which embody and extend the 
earlier provisions of the common law, the principal indictable offences 
by nonfeasance are : — ^Misprision of treason (A) ; default in joining the 
posse comitatm, or the hue and cry (^) ; failure, on the part of the master 
or a member of the crew of a merchant vessel, to resist attack by 
pirates (k) ; failure to rende? assistance to persons in danger at sea (?) ; 

(a) Payne, v. Partridge, 1 Salk, 12 (1691), per Holt, J. ; Letton v. Goodden, L, R. 
2 Eq. 123, 131, per Sir R. T. Kindersley. 

(b) M. V. Woodrow, 7 T. R. 731. 

(c) 3 last. 140 ; 1 Hale, 373 ; of. St. Big., art. 175 and note ; Rent. & Rob., IX., 
271. 

id) E. v. KenneU, 5 0. & P. 283 (1781). 

(e) M. V. Brown, C. & M. 314. 

(/) M. V. Cfich, m J. P. 713 (1901). 

(g) B. V. Sherlock, L. R. 1 0. 0. R. 20. 

(h) Bract., III., 118 b, 141 ; 1 & 2 Pb. & M. c. 10, s. 18. 

(i) Sheriffs Act, 1887, s. 8. 

{h) Piracy Act, 1721, s. 6. 

(1) Maritime Conventions Act, 1911, s. 6. 
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permitting, by officers or oilier persons under special duties, the escape 
of ofienders, criminal lunatics or others in lawful custody (w|) ; fraudu- 
lent omissions under the Falsification of Accounts Act, 1875 ; ofiences 
by omission under the Bankruptcy Act, 1914 ; wilful omission or neglect 
of duty by railway servants (n) ; wilful neglect, by persons having the 
charge of a vehicle, causing bodily harm (o), which ofience, however, 
is hardly one of pure omission ; and neglect of children (p), of servants 
or apprentices (q) or of lunatics or defectives (r). 

Criminal omissions of a minor character, punishable summarily, are 
of more frequent occurrence, but are of no great interest in connection 
with questions as to mens rea. 

Indeed, little if any special difficulty arises in the consideration of any 
criminal omissions other than homicide. Each of the ofiences by 
omission above enumerated constitutes a direct breach of a clear positive 
duty existing at common law or imposed by statute ; and the ordinary 
doctrines of mens rea a]>ply thereto, according to the character of the 
crime in question and the particular circumstances of each case. 

Negligence, by the omission of a duty to perform certain acts prescribed 
by law, may consist of full intent, in the sense of advertence to the duty 
and a deliberate omission to discharge it, or of heedlessness, in either 
of two senses. Where the omission is due to prior conduct, which has 
already rendered the person unable to perform his duty when the time 
comes for it to be discharged, the negligence or heedlessness is pre- 
cisely similar to active negligence ( 5 ), and consists of recklessness as 
to consequences. Where a culpable omission, not fully intended, is 
not attributable to prior active negligence, it must be due to forget- 
fulness, or culpable inattention to a particular matter at a particular 
time, when the law requires attention thereto (i). 

These distinctions are of no great complexity, but their application 

(m) Vide, Criminal Lunatic Asylums Act, 1860, s. 12 ; Sheriffs Act, 1887, s. 29. 

(n) Malicious Damage Act, 1861, s. 36, and Offences Against the Person Act, 
1861, s. 34 ; vide JR. v. Eolroyd, 2 M. & R. 339 (1841), ante. Chap, VIL 

( o) the Person Act, 1861, s. 35. 

•**'**t?)Chfidren Act, 1908, ss. 12, 17, 38 (2) ; R. v. Connor, 1908, 2 K. B, 26. 

(q) Offences Against the Person Act, 1861, s. 26 ; Conspiracy and Protection of 
Property Act, 1875, s. 6. 

(r) Lunacy Act, 1890, s. 322 ; Mental Deficiency Act, 1913, s. 55. 

(«) Ante, Chap. VII. ^ 

[t) Ante, Chap. I. 
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to various crimes differs according to tlie question how far intention 
or knowledge of fact may be essential to tke criminal omission ckarged 
in the indictment. In nuisances, mens rea is not essential {u ) ; and, on 
tbe other hand, certain of the statutory offences above enumerated 
require the neglect or omission to be wilful/’ so that, in any prosecu- 
tion, it would be necessary to prove full intention, and mere forgetfulness 
or heedlessness would not suffice for a conviction. 

These are matters which, in view of the comparativ'ely rare occurrence 
of the crimes affected, it is hardly necessary to consider here at greater 
length. 

When, however, we turn to homicide by neglect, we have to deal with 
considerations not only of the utmost importance, but also of some 
subtlety. 

It has been seen that when human life is imperilled by culpable acts 
of any kind, the law, while modifjdng the ordinary doctrine of mens rea 
by distinguishing infavorem vitm between the various degrees of culpable 
intention, imposes upon all persons, under all circumstances, a general 
duty to take care, and punishes any breach thereof as an act of man- 
slaughter. 

In the matter of omission, there is no corresponding general duty com- 
pelling one man, on the ground of common humanity, to preserve the 
life of another, even under such circumstances as would undoubtedly 
impose on him a strong moral obligation so to do. 

** Thou shalt not kill, but needst not strive. 

Officiously, to keep alive ” (a?). 

'll 

In other words, ** omission, without a duty, will not create an indict- 
able offence ” (y), and whereas any act of homicide is felonious, it is 
necessary, in order to support a charge of manslaughter founded solely 
upon a criminal omission, to charge (z) and specially prove the existence 
of a legal duty, binding the defendant to do those acts the omission 
whereof is alleged to have had a fatal result. 



(w) R, v. Stephens, R, v. Medley, post. Chap. X. ; Barnes v. Ahroyd, L. E. 7 
Q, B. 474 (1872). 

(x) Cf. Clark, Anal., 44. 

iy) R, V. Smith, 2 C. & P. 449 tl826). 

(z) R. V. Edwards, 8 id. 611 (1838) ; R. v. Barrett, 2 C. & K, 343 (1846). 
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There was, at common law, a binding duty upon all parents to provide 
the necessary nourishment, clothing and shelter for their children (a). 
This duty has for a long time past been embodied in statute law (6), and 
extended to the protection of illegitimate children, the obligation in 
their case being incumbent on the mother (c), unless she be a married 
woman, in which case the liability is cast upon her husband ((^). But 
the care of children is now, under sects. 12 and 38 of the Children Act, 
1908, a duty cast upon all persons having the custody, charge, or 
care ” of them, whether as parents, persons in loco farentis^ putative 
fathers (e), or in any other capacity. Poverty is no excuse for neglect 
of children ; it merely alters the obligation of maintenance to that of 
applying for poor law relief (/). There are similar duties of maintenance 
in respect of helpless apprentices and servants {g), and persons mentally 
afflicted Qi), 

A charge of manslaughter, or even murder, may arise solely by non- 
feasance, from the breach of any of these duties, upon proof that the 
person neglected was quite unable to take the necessary care of himself 
or herself (t). 

The necessity of proving strictly the existence of a legal duty was well 
illustrated in a case where a married woman was indicted for the murder 
of her illegitimate child (bom before the marriage) by neglecting to 
feed it properly (A). Alderson, B., disposed of the case by directing 
the jury that the wife was the servant of her husband ; that the question 
of duty did not at all turn upon the natural relationship of the mother ; 
that the indictment could be supported only by showing that the husband 
supplied her with food, which she wilfuHy neglected to give to the 


{a) jR. v. Frierid, R. & R. 20 (1802). 

(b) See now ChUdren Act, 1908, ss. 12 and 38 (2) ; et vide Russ., 671, note (a). 

(c) Poor Law Amendment Act, 1834, s. 41. 

(i) Ib., s. 57 ; H, v. Saunders, 7 C. & P. 277 (1836). 

(e) Uverpool Soc. P. a O. v. Jones, 30 T. L. R. 684 (1914). 

12 ;'Ti. v. Mabbett, 5 Cox, 339 (1851) ; P. v. Jones, 19 id. 678 (1901). 
(g) Offences Against the Person Act, 1861, s. 26. 

(^) Lunacy Act, 1890, s. 322 ; vide P. v. Pelham, 8 Q. B. 959 (1846) ; P. v. Hilk 
60 J. P. 137 ; Dentes Case, Rent. 682 (1874) ; Mental Deficiency Act, 1913, s. 55. 

(i) P, V. Smith, L. & 0. 607 (vide post. Chap. XII.), per Erie, J. ; cf. P. v. Edwards, 
ub, sup., per Patteson, J. (1838). ^ 

(k) Cf. P. V. Patch, 2 Cr. A. R. 71 (1909). 
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cMld ; and that the omission to provide food was the omission of the 
husband (Q.'. 

Whether a husband is bound to provide shelter for his wife, from whom 
he is separated, is a question which would have been reserved, had the 
jury not acquitted the prisoner of manslaughter, in a case where the 
helplessness of the wife seems to have been taken for granted, although 
it appeared that she had no difficulty in suppljdng herself wdth more drink 
than was good for her. The parties were living separately by mutual 
agreement, the husband making an allowance, to his drunken wife, of 
half a crown per w^eek. She applied to him for shelter one night, but 
he shut her out ; the next night he paid for a bed for her, and on the 
followmg day she died. Gurney, B., directed the jury as follow^s : — 

That there was no ground for any charge against the prisoner, for 
having caused the deceased’s death by want of food, as he had regularly 
paid her an allowance, and might have been compelled to pay a larger 
sum if that had not been sufficient. Under ordinary circumstances, he 
might have refused to have anything to do with her, but when she was 
ill and without shelter, on a cold and wet night, the question assumed a 
different aspect, and it was, whether they could certainly conclude that 
his refusal to give her shelter at that time had the e:Sect of causing her 
death to occur sooner than in the ordinary course of nature (w). 

At any rate, separation from the wife afiords no defence to the husband 
for neglecting his children, and he is criminally liable for her neglect of 
them, if he is aware of it, even although he may have supplied her with 
enough money for their support {n). 

At common law, it was doubtful whether the legal obligation of parents 
towards their children extended to the provision of skilled medical 
attendance ; and for that reason there were conflicting decisions as to 
the liability of a man for manslaughter, v/hen his neglect to provide 
such attendance caused or accelerated the death of his child. 

Upon a trial at the Old Bailey, it was held that there was such a 
liability (o) ; but in another case, where from conscientious religious 
conviction the parents of a sick child refused to call in medical assistance, 

(Z) jS. V. Saunders, 7 0. & P, 277 (1836 ) ; cf. i2, v. Bubb and Book, 4 Ck)X, 465 
(1850). 

(m) R. V. Plummer, 1 C. & K. 600 (1844). 

{%) Poole V. Stokes, 78 J. P. 231 <1914). 

(o) B* V. Hurry, 76 0. B. Sns. Prs. 63 ; coram Byles, L (1872). 



160 


MENS EEA. 


tliough well able to afford il, and tHe oHld died in consequence, Wills, J., 
held that there was no culpable homicide, inasmuch as theiparents had 
done what they thought the best thing for the child, and had given it 
the best of food. The jury therefore brought in an acquittal (p). 

In view of the doubts entertained on the matter, it was provided by 
the Poor Law Amendment Act, 1868 (q), that any parent wilfully 
neglecting to provide medical aid for his child, thereby endangering its 
health, should be guilty of an offence. 

Under this statute there was no room for doubt as to liability for 
manslaughter in such cases, and it was held that members of the sect 
called “^Peculiar People,’^ who entertain conscientious objections to 
the preservation of human life by medical aid, were not on that account 
privileged in respect of the commission of manslaughter by neglect (r), 
although there could of course be no conviction of the crime where the 
evidence failed to show that the neglect had actually caused or accelerated 
the death ( 5 ). 

On the repeal (t) of this enactment, however, the necessity of avoiding 
any doubt on the point was apparently lost sight of, and the Prevention 
of Cruelty to Children Act, 1894, omitted any express reference to 
medical aid, merely providing generally that it should be a misdemeanour 
wilfully to neglect any child in a manner likely to cause it unnecessary 
suffering or injury to its health (u). This wording was sufficiently 
vague to enable the old doubt to be revived in JK. v. Senior {%), where, 
again, a Peculiar person was charged with, and this time convicted 
of, the manslaughter of his infant child by wilful neglect to provide 
medical aid and medicine. Upon a case reserved, the conviction was 
upheld, on the ground that there was suflfeient evidence of wilful neglect 
within the meaning of the statute, Lord Eussell, C.J., observing that — 

‘‘ Neglect is the want of reasonable care — that is, the omission of such 
steps as a reasonable parent would take, such as are usually taken in the 

(3?) jB. V, Wagstaffe, 10 Cox, 530 (1868) ; cf. E. v. Hines, 80 0, B, Sns. Prs. 309, 
per Piggott, B. (1874) ; B. v. Downes, 1 Q. B. D, 25, per Coleridge, L.C.J., and 
BramweU, B. (1^75) ; i?. v. Senior, 1899, 1 Q, B. 283, per Eussell, L.C.J., and 
WiUs, J. 

(q) 31 & 32 Viet. c. 122, s. 37. 

(?*) E. V, Downes, ub, sup. 

(s) E. V. Morby, 8 Q. B. D. 571 (1882). 

(t) By 52 & 53 Viet. c. 44, s. 18, afterwards repealed by 57 & 58 Viet. 0. 41, s. 28 (2). 

{u) 57 & 68 Viet. c. 41, s. 1. 

(a:) 1899, 1 Q. B. 283. 
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ordinary experience of mankind — ^that is, in a case as tke present, 
provided the parent kad snok means as wonM enable kim to take tke 
necessary ste§s. I agree witk tke statement in tke snmming-np, that 
tke standard of neglect varied as time went on, and tkat many tkings 
migkt legitimately be looked upon as evidence of neglect in one genera- 
tion, wkick would not kave been tkongkt so in a preceding generation, 
and tkat regard must be kad to tke kabits and tkongkts of tke time. At 
tke present day, wken medical aid is witkin tke reack of tke kumblest 
and poorest members of tke community, it cannot reasonably be sug- 
gested tkat tke omission to provide medical aid for a dying ckild does 
not amount to neglect.” 

By tke Ckildren Act, 1908, any possibility of doubt is again removed, 
it being expressly provided tkat — 

A parent or otker person legally liable to maintain a ckild or young 
person skall be deemed to kave neglected kim in a manner likely to 
cause injury to kis kealtk if ke fails to provide adequate food, clothing, 
medical aid, or lodging for tke ckild or young person, or if, being unable 
otherwise to provide suck food, clothing, medical aid or lodging, ke fails 
to take steps to procure tke same to be provided under the Acts relating 
to tke relief of tke poor ” (y), 

Tke duty of providing medical aid has also been imposed upon masters 
for tke protection of their servants and apprentices ( 2 ). 

Although there is no general duty upon parents to procure midwives 
for their daughters of child-bearing age (a), tkeir responsibility at 
common law is safficiently wide to impose upon a mother tke necessity 
of doing all tkat may be requisite and possible to preserve tke life of her 
own newiy-boni child. 

A woman who,, bei-ig delivered of a live child by the roadside, took 
no proper steps in its behalf, ^ave it no food or clothing, and left it 
there, where it was afterwards found dead, was indicted for murder, 
but convicted of manslaughter only. Coltman, J., in summing up, 
said : — 


If a party do an act witk regard to a human being helpless and 
unable to provide for itself, which must necessarily lead to its death, 

(y) 8 Edw. 7, c. 67, s. 12 (1) ; \dde Oahey v. Jaclcson, 78 J. P. 87 (1913), as to 
surgical operations. 

( 2 ) Offences Against tke Person Act, 1861, s. 26 ; Conspiracy and Protection of 
Property Act, 1875, s. 6 ; vide M. v. Smith, 8 C. P. 153 (1837) ; R, v. Davies 
Buss. 669 (1831) ; R. v. Crumpton, 0. & M. 597 (1842). 

(a) R. V. Shepherd, 9 Cox, 123 (18IB2). 


M,R, 
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tlic crime amounts to munder. But if tiie circumstances are not suoli, 
tliat tlie party must liavemeen aware that the result would be death, 
that would reduce the ofcnce to the crime of manslaughiter, provided 
the death was occasioned by an unlawful act, but not such as to imply 
a malicious mind. . . . This is a sort of intermediate case, because the 
child is exposed on a public road, where persons not only might pass, 
but were passing at the time ; and you will therefore consider whether 
the prisoner had reasonable ground for believing that the child would be 
found and preserved ” (b). 

The positive duty to preserve the life of one’s child commences, 
however, only after its complete birth ; and therefore the omission, by 
a person expecting to become a parent, to take proper precautions 
before or at the time of the birth, if such omission be unaccompanied by 
any positive act of recklessness (c), and be not followed by either active 
or passive homicidal negligence after the birth, will not constitute 
either murder or manslaughter (d). 

The law on this point was somewhat elaborately defined, in R. v. 
Hmdley (e), by Brett, J., who laid it down to the jury, upon an indict- 
ment for murder, that a woman is guilty of the capital crime if, either 
before or after the birth of her child, she makes up her mind that it 
shall die, and, the child being born alive, she leaves it to die with that 
intent, and it dies in consequence. She is also guilty of murder if, 
without intending murder, she resolves to conceal the birth by methods 
which will probably end in its death, and do so end : — 

“ But supposing that the prisoner had not made up her mind that the 
child should die, yet had determined that none but herself should be 
present at its birth, without intending final concealment, but only for 
the purpose of hiding her shame for a time, and had to that intent 
delivered herself, she would, in the eye o* the law, have invested herself 
with a responsibility from the moment of birth, viz., that of the care 
and charge of a helpless creature ; and if, after having assumed such 
care and charge, she allowed the child subsequently to die from her 
wicked negligence, that would make her guilty of manslaughter.” 


Apart from^the foregoing responsibilities of parents, masters and 


(6) E. V. Walters, C. & M. 164 (1841). 

(c) Vide B, v. Westf post. Chap. IX. 

id) R. v. Knights, 2 F, & F. 46 (1860) ; i?. v. hod, 20 Cox, 690 (1904), per 
Channel!, J, 

(e) 13 Cox, 79 (1874) ; cf. v. Pritchard, 27 T, L. B. 310 (1901). 
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others at commoa law and under various st^Itutes for the protection of 
helpless persons, there is no general rule of law directly prescribing 
the performance of acts for the preservation of human life, the non- 
performance whereof would amount to homicide. 

In any case, therefore, not covered by the special duties above referred 
to, an indictment for homicide must be grounded upon something more 
than mere omission of duty. The omission must be coupled with an 
act or acts preceding it, so as to constitute a complex act characterised 
by such gross disregard for human life as to bring the case within the 
rules as to manslaughter by active negligence. 

If a surgeon or physician has a critical case to attend to, he must not 
go hunting or fishing instead (/), If he does, and his neglected patient 
dies, he is guilty of manslaughter, not by the mere omission, but by the 
assumption of a responsibility and the subsequent omission amounting 
to non-fulfilment thereof. 

For a precisely similar reason — 

“ If a grown-up person chooses to undertake the charge of a human 
creature helpless either from infancy, simplicity, lunacy or any other 
infirmity, he is bound to execute that charge, without (at all events) 
wicked negligence ” (g). 

So, where a man was indicted for murder (but convicted only of 
manslaughter) by neglect of an elderly and infirm woman, whom he 
had taken to live in his house, promising to make her happy and com- 
fortable, Patteson, J., said : — 

“The cases which have happened of this description have been 
generally cases of children and servants, where the duty was apparent. 
This is not such a ease ; but ilj will be for you to say whether, from the 
way in which the prisoner treated her, he had not by way of contract, 
in some way or other, taken upon him the performance of that duty 
which she, from age and infirmity, was incapable of doing. . . . This is 
evidence on which you are called upon to infer that the prisoner under- 
took to provide the deceased with necessaries, and though, if he broke 
that contract, he might not be liable to be in^cted during her life, yet 
if by his negligence her death was occasioned, then he becomes criminally 
responsible ” {^). 


{/) B, V. Marhms^ 4 P. P. 356 ; anie^ t?hap. VII. 
g) B. v. McholU, 13 Co3c, 76 (1874), per Brett, J. 

(h) B, T. Maffioit, 8 0. & P. 425 (1838). 

11—2 
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A woman was convicted manslangliter by neglect of ber aunt, an 
aged woman with whom she lived, and upon whose means she was 
dependent. No one else lived with them. For the last ten days of her 
life the deceased was prevented by gangrene of the leg from doing 
anything for herself, or procuring assistance. The prisoner took the 
food from the tradesmen, but apparently gave none to the deceased ; 
nor did she procure medical attendance, etc., for her, or inform anybody 
as to her condition, though she had abundant opportunity for so doing. 
No one but the prisoner knew of the deceased’s condition until her 
death. Upon a case stated, the conviction was upheld, Lord Coleridge, 
C.J., saying : — 

We are all of opinion that this conviction must be affirmed. It 
worddmat be correct to. say that, every moraLobJigation involvea..iLlegaJ 
duty ; but every legal duty is founded on a moral obligatipn. A legal 
common law duty is nothing else than the enforcing bylaw of that which 
is a moral obligation without legal enforcement. There can be no ques- 
tion in this case that it was the clear duty of the prisoner to impart 
to the deceased so much as was necessary to sustain life of the food 
which she from time to time took in, and which was paid for by the 
and deceased’s own money, for the purpose of the maintenance of herself 
the prisoner. . . . The prisoner was under a moral obligation to the 
deceased, from which arose a legal duty towards her ; that legal duty 
the prisoner has wilfully and deliberately left unperformed, with the 
consequence that there has been an acceleration of the death of the 
deceased, owing to the non-performance of that legal duty ” (i). 

This judgment lays down the law, in an apparently arbitrary manner, 
without giving any satisfactory explanation of it. If moral and legal 
duty do often, or even generally, coincide, it is by happy chance, rather 
than by skilful design on the part either of legislators or of the dictators 
of morality. There is no principle of English law, or of any other 
system of jurisprudence, whereby moral obligation can be accepted 
as a criterion of legal duty. Although in R, v. Instan “ the prisoner 
was under a moral obligation to the deceased, from which arose a legal 
duty towards her,” it is to be observed that the legal duty was by no 
means co-extenSive with the moral one. The moral obligation incum- 
bent on the prisoner was to secure to her unfortunate relative the utmost 
comfort and happiness that her ailment and circumstances would 


(i) B, V. Instan f 1893, 1 Q. B. 450. 
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permit; the legal duty was merely to dc'what might be absointely 
necessary tc-keeg the breath of life in her body. 

The law, enforced in this and the other cases above referred to, is 
justified by a much better reason than that given hy Lord Coleridge. 
It rests upon the wide principle of liability for active homicidal negli- 
gence, examined in the preceding chapter, and ought to be carefully 
distinguished from the exceptional liability of parents and others, 
which arises solely out of an omission to perforin a positive duty 
imposed hy law. 

The same principle, of liability for active conduct followed by omission 
connected therewith, also accounts for various convictions of man- 
slaughter where, under entirely different circumstances, responsibility 
for the safety of others has been assumed, hy virtue of contracts or 
undertakings of various kinds. It does not depend upon the existence 
of a civil contract, under which damages could be obtained ; the promise 
may be nuium jpactum, or even something less definite than that. 

The criminal liability is based upon this wide principle — ^that if, hy 
promising or engaging to bestow care upon a particular matter or in 
favour of a particular person, a man voluntarily assumes responsibility 
for the life of another, and if he afterwards neglects to carry out what 
he has expressly or impliedly undertaken, a fatality resulting from such 
negligence is imputable to him, according to the actual or presumed 
degree of his intentionality, as heiug caused hy a complex homicidal 
act (or course of conduct) on his part. 

The captain and pilot of a steamboat were both indicted for the 
manslaughter of a person on board of a smack which was run down by 
their vessel. The running aown was attributed hy the prosecution 
to improper steering of the steamboat, arising from there being nobody 
at the how to keep a look-out. There was some contradiction in the 
evidence, as to whether both the, defendants were on the bridge, or 
whether the pilot was alone, and other matters. There having been, 
however, no act of personal misconduct or personal negligence on the 
part of either of them, Alderson, B., directed an acquittal, saying that 
there could be no felony, and Park, J., concurred with him, remarking 
that a captain cannot he personally active himself for the whole 
twenty "four hours ” (h). 


(k) B* V. Alien and Clarke, 7 C. & P. 153 (1835). 



166 


MENS BEA. 


Before the same judges; the captain of another vessel was indicted 
upon a similar charge, arising out of the running do^rn, by pure 
accident, of a small boat. They directed an acquittal, the evidLce 
showing that every possible precaution had been taken. In the course 
of the argument. Park, B., said 


“ You must show some act done. You rather state it as if a mere 
omission on the part of the prisoner, in not doing the whole of his dutv 
would be enough ; ^d we are of opinion that is not sufacient. . . . T 
have no hesitation in saying that if there was sufSeient light and the 
captain Itself was at the helm, or in a situation to be giving’the com- 

SSdaShto.” accident, he would be guilty of 

Alderson, B., remarked : — 

“ There must be some personal act. In the case of a coach, the coach- 

man is dnvmg animals ; and in the case of a captain, he is governing 
reasonable beings ” (1). governmg 


The meaning of these observations is somewhat obscure, but they 
do not seem to amount to a denial of the obvious fact that a captain 
or pilot may be liable for manslaughter by negligent omission, as 
well a.s for manslaughter by neghgence in act. The lazy navigator, 
who hes in his bunk at the wrong time, is at least as fully responsible 
for the consequences as the drunken navigator, who commits a blunder 
at tile wrong moment. 

When it is said that there must be a personal act, the meaning appa- 
rently is that the prosecution must trace the fatality to an omission, 
not merely to do what might possibly have been done, but to do what 
the prisoner ought to have done, in accorjiance with the duty previously 
assumed by Mm. 

An engineer, in ciiarge of a pumping engine wMcb kept up a supply 
of pure air in a mine, neglected his duty by absenting himself for three 
days, so that the engine stopped, and the mine became charged with 
foul air. An explosion took place, and caused the death of a 
entering the mi^e with a lighted candle. Wightman, J., observed that 
the mdictment contained no direct allegation that it was the duty of 
the prisoner to do that which he was alleged to have neglected to do ; 
and accordingly the prisoner was acquitted (m). 

(l) S. v. Oreen, ib. 156 (l<i35). 

(m) S. V. Barrelt, 2 C. & K. 343 (1846). 
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In a somewliat similar case it was allc'^ed to be tie duty of tie 
prisoneij wio was ground bailifi of a mine, to regulate tie Tentilation, 
and direct where air-headings should be placed. This he had omitted 
to do, and Maule, J., directed the jury, who acquitted the prisoner, as 
follows : — 

** If you are satisfied that it was the ordinary and plain duty of the 
prisoner to have caused an air-heading to be made in this mine, and that 
a man using reasonable diligence would have had it done, and that, by 
the omission, the death of the deceased occurred, you ought to find the 
prisoner guilty of manslaughter. 

“ It has been contended that some other persons were, on this occasion, 
also guilty of neglect. Still, assuming that to be so, their neglect will 
not excuse the prisoner ; for, if a person’s death be occasioned by the 
neglect of several, they are all guilty of manslaughter ; and it is no 
defence for one who is negligent to say that another was negligent also, 
and thus, as it were, to divide the negligence among them (w). 

Another engineer, employed to manage a steam-engine used to draw 
up miners from a coal-pit, left the machine in charge of an ignorant boy, 
who protested to him that he was unable to manage it. During his 
absence a man was killed in consequence of the boy’s want of skill. 
Huddlestone, for the prisoner, contended that a mere omission or 
neglect of duty could not render a man guilty of manslaughter, and cited 
R. V. AUen and i?. v. Green (o). Lord Campbell, C. J,, however, ex- 
pressed himself as clearly of opinion ‘‘ that a man may, by neglect of 
duty, render himself liable to be convicted of manslaughter, or even of 
murder,” and under his direction the jury found the prisoner guilty of 
the former ofience (p). 

In another case, the decea^?ed man was employed with others in wall- 
ing the inside of a new shaft in a colliery. The prisoner was banksman, 
at the top of the shaft, and it was his duty to send down materials in 
buckets. For this purpose the buckets were run, in a truck, on to a 
movable stage over one half of the area of the top of the shaft ; and 
then a bucket would be attached and lowered down. The prisoner’s 
duty was to withdraw and replace the stage at the right times ; but 
on the occasion in question he omitted to put, or cause to be put, the 


(n) E, V. Haines, ib. 368 (1847). 

(o) Sufra* 

ip) B. V. Lowe, 3 C. & K. 123 (1850). 
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stage on the mouth of the^haft, with the result that a truck ran into, 
and fell down, the shaft, Killing the deceased. The jurx found that 
the death arose from this negligent omission on the part of the 
prisoner, and convicted him of manslaughter. The conviction was 
affirmed, and Lord Campbell, C.J., said : — 

" It was the duty of the prisoner to place the stage on the mouth of 
the shaft ; the death of the deceased was the direct consequence of the 
omission of the prisoner to perform this duty. If the prisoner, with 
malice aforethought, and with the premeditated design of causing the 
death of the deceased, had omitted to place the stage on the mouth of 
the shaft, and the death of the deceased had thereby been caused, the 
prisoner would have been guilty of murder. . . . The general doctrine 
seems well established, that what constitutes murder, being by design 
and of malice prepense, constitutes manslaughter when arising from 
culpable negligence ” (q). 

In jR. V. Pococh {r) certain persons, holding the office of highway 
trustees under a local Act, were charged with manslaughter, upon a 
coroner’s inquisition alleging that they did feloniously neglect to repair, 
or contract for the reparation of, a certain road, whereby it became 
ruinous, and a man driving along the road was killed. The inquisition 
was quashed by the Court of Queen’s Bench, Lord Campbell, C.J., 
saying 

“No doubt the neglect of a personal duty, when death ensues as the 
consequence of such neglect, renders the party guilty of it liable to an 
indictment for manslaughter ; and the cases which have been cited in 
the course of the argument, and which establish that doctrine, are good 
law. . . . But how can the principle I have stated apply to that case f 
It cannot be said that the trustees are guilty of felony in neglecting to 
contract. Not only must the neglect, t(f make the party guilty of it 
liable to the charge of felony, be personal, but the death must he the 
immediate result of that personal neglect. According to the argument 
here, it might be said that where the inhabitants generally are bound to 
repair, and a death is caused as in the present case, all the inhabitants 
are indictable for manslaughter.’* 


fe) B, V. Hughes, T>. & B. 248 (1857). 
(r) 17 Q. B. 34 (1851). 
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CONSTEUCTIVE CRIME. 

Constructive crime may be defined as existing wherever, by reason 
of the prisoner’s having been engaged in some unlawful conduct other 
than the actual crime charged in the indictment against him, intention 
of a particular consequence is by law imputed to him in a higher degree 
than such intention (if any) as he actually entertained with regard to that 
consequence. 

It arises, or has been thought to arise, in either of two ways : — 

(1) There may, according to the older authorities, be constructive 
murder in the course of a felony, or constructive manslaughter in the 
course of any other gravely unlawful act, without any homicidal inten- 
tion whatever, and in the absence of any culpable disregard for human 
life. 

(2) There may be constructive murder, in the course of a felony, 
where the homicidal act would, under the ordinary principles of inten- 
tionaiity or excuse, have amounted only to manslaughter (a). 

As an example of the former, and more startlmg, of these two applica- 
tions, may be instanced the verdict oifelo de se returned at a coroner’s 
inquest upon a burglar who was found to have feloniously killed himself 
without intending so to do, by accidentally failing into the cellar of a 
house broken into by him. The coroner directed the jury that if a man, 
while committing a felony, injured another person so as to cause death, 
he would be guilty of murder ; and if in the perpetration of a felony he 
injured himself fatally, he was guilty of self-murder (b). 

One can hardly conceive a better reductio ad ahsurdum of constructive 
crime than the commission of suicide lucri causa, by pure accident. 

An example of the other application of the doc brine, whereby the 


{a) For a theory of tke origin and early growth of the doctrine of constructive 
homicide, vide art. Some Points on the Law of Murder,” 67 J. P. K., pp. 519, 530. 

(6) 126 L. T, X. 60 (1908) ; cf. Bcmrdin^s Case, 29 L. J. X. 143 (1894), 1 Hale, 
412 ; 1 Hawk. c. 27, s, 4 ; and v. Hopwood, 8 Cr. A. B. 140 (1913). 



170 


mens REA. 


guilt of murder is attacited to conduct whicli wnnlri nfK 

and foot, „d *.gged wia J^XoTIdToiT d^ wT" 
a»at, »d had cuaed fa d«.ti bvalto^ 

atati.1 .ridaoco tadiag to idooffly toe priC'as 1 of Z 

.“szz ^ 4 B.:zxz 

miZrirZo^®’' *“ “ i™ b«.. «„„. 

deceased met her death from rn i ^ satisfied that the 

enable them to commit a to 

who inflicted that degree of violetiA^A any other felony) although those 
lier (probably you S 1 1 “tended to kiU 

calling for assistance), aU who Tre pJrties^to that” “ 

murder. You need nnf Parties to that violence are guilty of 

I falto that oJ my. J “Po^Mlity of liat. 

nZaibZtoZZ ““ “““P “'5 of <to7 

responsibility whatever by acquitting the prisoner (c). ^ 

hardly doctrine of constructive crime, there could 

hardly be a conviction of murder in such a case. The very fact of 

'bee full boSddd 

or been nZT “tended the woman’s death, 

orSatlct T- The correct verdict, under the 

, lutentionabty, would have been, at tbe worst 

capital cri^ of constructive murder, whereby a conviction of tbe 
tbfoccaSr ” by tbe unlawfulness of 

form^ Sv f constructive homicide, if accepted in its widest 
supportT to be that tbe mma rm necessary to 

anf fon^ conviction of murder or manslaughter, need not consist of 
to coWf hommidal mtentionabty, but may be a culpable intent 
ommit some other crime, which other crime need not even be an 
offence against tbe person ; provided that- 


w 2 E. A E. 580 (1861) ; et wde E.^v. iee, 4 id. 63, per Eofiook, C.B. 
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(a) To support a conviction of constructive murder, tiie mms rea 
must liave teen felonious ; and — ^ 

(t) To support a conviction of manslaugliter, tie mens tea must 
iave referred to a ieinous crime, as to wMci, iowever, tie requisite 
degree of gravity ias never yet been judicially defined. 

Cases falling witMn tiis doctrine bear some resemblance to those 
where intention is imputed to a person (though not actually entertained) 
by virtue of various common law presumptions, whereby mens tea 
is deemed to exist whether actually existing or not. 

The resemblance is, however, only partial ; because, in constructive 
crime, there is always actual ifn&ns recc, though it refers to a crime other 
than that charged in the indictment. 

It is one thing to convict a man of murder when, e.g.^ under a mis- 
conception of the law {d)f he thought his act to be entirely innocent 
and justifiable ; and another thing to convict hinn of murder when he 
knew his conduct to be criminal, though he intended to commit merely 
a comparatively harmless arson, or a rape. 

However harsh may be the principle of constructive crime, it forms 
no departure from the principle of intentionality ; and even if it were 
generally to all ofiences, it would amount to no more than an 
artificial aggravation of actual guilt. 

For example, a man, after fighting with some others, throws a stone 
at them, intending to do one of them a personal injury ; but the stone 
snisses them and smashes a plate glass window, which the prisoner did 
not know to be there ; and the jury find specially that he in no degree 
intended that result, and was not guilty of any culpable recklessness 
in regard thereto. Can Jie be convicted of malicious damage to 
property ? 

There was certainly mens rea ; because it is a crime to throw stones 
at people with intent to injure them. But the offence to which the 
mens rea refers is entirely distinct from the offence which (if we apply 
the doctrine of constructive crime) is accomplished. The two crimes 
differ, not only in gravity, but in kind. If such an offender were 
punishable as for the offence of malicious damage, the law would be 
capable of justification on the ground that there was mens rea, though 


{d) M, V. Smith, Buss. 764 {ante, Chap. VII.) ; v. Dudley and Stephens, 14 
Q. B. D. 273 {post, Chap. XL).'* 
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not an intent of tte precise miscMef ensuing. But sucli a law would 

e open to objection, as adnlinistering punishment in a manner depen- 
dent, not upon the degree of actual culpability of the offender but 
upon fortuitous circumstances. 

In the case supposed, there would be no serious hardship; because the 
crime aceomphshed would be of less gravity than the crime attempted 
and of no greater gravity than the attempt itself (e). But in other 
cases the converse might result ; and then the law would be putting a 
man upon his peril (as regards unforeseen and grave consequences of a 
vernal act) where no particular object would be served by so doing ■ 
it \vould be making punishment depend in principle, as indeed it used 
to depend generally in the old days, and too often does now in practice 
inoro upon chaiic© than upon culpability. 

The facts of the case above supposed are those actually adjudicated 
upon in R. v. Pemhliton (/), where it was held upon a case reserved that 
the prisoner could not be convicted of unlawful and malicious damage 
to property ; and Lord Coleridge, C. J., observed •— 


act. Without saying that if the case had been left to them in a different 

^een supported, if on these facts the 
jury had come to the conclusion that the prisoner was reckless of his act, 
and might reasonably have expected that it would result in breaking 

1 a ^nry have expressly found the 

contrary. ... I do not say anything to throw doubt on the rule under 
t e common law m cases of murder, which has been referred to, but the 

application to the statutable 

offence we have to consider.” 


In short, it may be stated with tolerable»certainty that the doctrine 
of constructive crime is applicable only where the offence charged is 
murder or manslaughter. It has never been either actually applied 
or judicially stated to be applicable to any other crime ; and, the 
modern tendency bemg unmistakably to restrict, if not to disregard. 
It, there is httle likelihood of any attempt being made in the future to 
extend its operation, to other offences than homicide {g). 


^ (e) Offences Against the Person Act, 1861, s. 20 Malicious Damage Act, 1861 
if) L. E. 2 C. C. E. 119 (1874). 

{g) Vide R, v. Faulkner, 13 Cox, 550 ; Ken. S. dl 152 (1877). 
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It is curious tiiat sucli a iiarsli anomaly as tlie doctrino of constructive 
crime siiould be confined to that particular case where its application 
is calcuiated*^o work the greatest possible hardship, involving, upon a 
charge of murder, the infliction of the capital sentence for a mere 
attempt to commit a felony less than homicide. 

The doctrine of constructive homicide was expounded by Coke as one 
already established in his time, and as having the efiect of attaching 
the full guilt of murder to homicide that is neither forethought nor 
voluntary ” : — 

If the act be unlawful, it is murder. As if A., meaning to steal a 
deer in the park of B., shooteth at the deer, and by the glance of the 
arrow killeth a boy that is hidden in a bush : this is murder {h} ; for 
that the act was unlawful ; although A. had no intent to hurt the boy^ 
nor knew not of him. But if B., the owner of the park, had shot at Ms 
own deer, and without any ill intent had killed the boy by the glance of 
Ms arrow, this had been homicide by misadventure, and no felony. 

“ So, if one shoot at any wild fowl upon a tree, and the arrow killeth 
any reasonable creature afar ofi, without any evil iutent in him, this is 
per infortunium, for it was not unlawful to shoot at the wild fowl : but 
if he had shot at a cock or hen, or any tame fowl of another man’s, and 
the arrow by mischance had killed a man, tMs had been murder, for the 
act was unlawful ” (i). 

This passage, however, was judicially condemned (obiter) by Holt, C.J., 
as too large ” ; and, according to that authority, must be read as 
subject to the important qualification that — 

There must be design of mischief to the person, or to commit a 
felony, or great riot ” (k). 

■* 

Lord Hale was equally explicit, but less extreme than his great pre- 
decessor, in his statement of the doctrine ; for he speaks of it merely 
as rendering felonious what would otherwise amount to homicide -per 
infortunium ; and does not pronounce an opinion on the extreme example 
of wilful murder by accident, suggested by Coke : — 

‘‘ If a man do ex intentione and voluntarily an unlawful act tending 
to bodily hm't of any person,^ is by striMng or beating Mm, though he 


{h) Vide Fost. 258, contra. 

(i) Co. Inst., III., 56. 

{Jc) B. V. Ke^te, Comb. 406 (1697). 
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did not intend to kill him, but the deatk of tke party struck doth, follow 
thereby within the year and day ; or, if be strike at one, and missing 
him kills another^ whom be aid not intend, tbis is felony ap^d bomicide, 
and not casualty or per infortunium, 

“ So it is if he he doing an unlawful act, though not intending bodily 
harm of any person, as, throwing a stone at another’s horse, if it hit a 
person and kill him, this is felony and homicide, and not per infor* 
tunium ; for the act was voluntary, though the event not intended ; 
and therefore, the act itself being unlawful, he is criminally guilty of the 
consequence that follows ” (1), 

In construing the words above italicised, we must bear in mind the 
ambiguity of the word intending. Sometimes it denotes full or complete 
intention ; sometimes it is satisfied by any slight degree of expectation 
or advertence ; and there is yet a third sense, in which it may be taken 
to signify such a degree of intention as would (according to the ordinary 
doctrines of imputabiiity) justify a jury in finding a conviction of the 
particular crime charged. 

The hitting a bystander with a stone aimed at a man’s horse would 
usually involve some amount of recklessness to life and limb ; and it 
seems quite possible to construe Hale’s doctrine, so illustrated, as 
amounting to no more than this : that in trials for manslaughter, where 
the prisoner’s conduct was intrinsically unlawful, and where there was 
some, though only a slight, reason for him to anticipate danger to human 
life or limb, the jury ought to be less indulgent in assessing the amount 
of intention evinced, and to convict more readily, than if the act done 
were (apart from such risk as there might be) lawful. 

The like construction may be put upon another passage of the same 
authority, which, however, gives rise to a difficulty of another kind : — 

If A., without the license of B., hunts in the park of B., and his 
arrow glancing from a tree killeth a by-stander, to whom he intended no 
hurt, this is manslaughter (m), because the act was unlawful. So, if 
A. throws a stone at a bird, and the stone striketh and killeth another, 
to whom he intended no harm, it is per infortunium. But if A. had 
thrown a stone to kill the poultry or cattle of B., and the stone hit and 
kill a hy-stander, it is manslaughter (m), because the act was unlawful ; 
but not murder, because he did it not maliciously, or with an intent to 
hurt the by-stander. 


(2) Hale, L, 38. 

{m) Of. Co, Inst. III., supra. 
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By tlie statute (ii), no person not IiaYing lands, etc. of tlie yearly 
value of £100 per annum may keep or shoot in a gun, upon pain of 
forfeiture of £10. Suppose, therefore, su«h a person not qualified 
shoots with # gun at a bird, or at crows, and by mischance it kills a 
by-stander, by the heating of the gun or some other accident, that in 
another case would have amounted only to chance medley, this will he 
no more than chance medley in him, for though the statute prohibits 
him to keep or use a gun, yet the same was but malum proMbituyn, and 
that only under a penalty, and will not enhance the efiect beyond its 
nature ’’ (o). 

The distinction between malum prohihitmn and malum in se has long 
since been exploded ; and with it has disappeared any possibility of 
relying upon, or making any sense out of, the distinctions drawn by 
Hale as to where the doctrine of constructive homicide may or may not 
be applied. 

Neither Coke nor Hale afiord any support to the important distinction, 
which has been drawn by more modern writers, between a felonious 
intent, involving the guilt of murder, and an intent unlawful but not 
felonious, involving that of manslaughter only. This refinement may 
have been added by Hawkins, who certainly tried to improve upon 
Haleys definition of the doctriae, but made no better sense of its limits 
and application ; indeed he made the matter worse rather than better, 
by attempting to apply the theory of constructive crime to all felonies ; 
for which he appears to have had no authority whatever : — 

“ And if a man happen to kill another in the execution of a mischievous 
and deliberate purpose to do him a personal hurt, by wounding or beating 
Mm ; or in the wilful commission of an unlawful act, wMch necessarily 
tends to raise tumults and quarrels, and consequently cannot but be 
attended with the danger of^ personal hurt to someone or other; as 
by committing a riot, robbing a park, etc., he shall be adjudged gTiilty 
of murder. 

‘‘ And d fortiori he shall come under the same construction who in 
the pursuance of a deliberate intention to commit a felony chances to 
kill a man, as by shooting at tame fowl, with an intent to steal them, 
etc, (p), for such persons are by no means favoured, and they must at 
their peril take care of the consequences of their actions ; and it u a 
general rule, that wherever a ma'^ intending to commit ime felony happens 

# 

in) 33 Hen. 8, c. 6. 

(o) Hale ,1., 475 

(p) Cf. per Holt, L.C J., B. v. Hummer, Kel. 109 (1700), and M, v, Desmond, 11 
Cox, 146 (1868), per Cockbum, L^. J. (vide Times H., April 28). 
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U mmmit another, lie is as mixcli guilty as if li© liad intended the felony 
which he actually commits ” {g), 

t 

Foster substantially reproduces these propositions, but# pushes one 
example to the limits of extravagance by making a man’s life depend 
not so much upon the intention, as upon the motive with which he aims 
destruction at his neighbour’s hens : — 

“ A. shooteth at the poultry of B., and by accident kiileth a man ; 
if his intention was to steal the poultry, which must be collected from 
circumstances, it will be murder, by reason of that felonious intent ; 
but if it was done wantonly, and without that intention, it will be 
barely manslaughter ” (r). 

One can hardly suppose, at the present day, that the mere wantonness 
or indiscretion of trespassing in pursuit of game, or throwing a stone at 
poultry, could, in the absence of any degree of homicidal intention or 
culpable recklessness to human life, alter the nature of the act from the 
innocence of misadventure to the guilt of manslaughter. Still less 
reliable is the distinction between a wanton fowl-killing intention, 
which would make the act manslaughter, and a felonious poultry- 
stealing “ intention ” (or motive) which would make it murder. 

With regard to wanton acts amounting to mere torts, and not in 
themselves punishable oSences, the law is now clear, the cise ot i2. v. 
FranJcUn {$) having decided that there is no constructive manstxughter 
where the act done is unlawful merely in the sense of amounting to a 
civil injury. The prisoner wrongfully took up a good-sized box from 
a refreshment stall on a sea pier, and wantonly threw it into the sea, 
thereby unintentionally causing the death of a person who was bathing. 
It was held that this was not, per se, and apart from the question of 
negligence, sufficient to constitute manslaughter, and Field, J., said : — 

I am of opinion that the case must go to the jury upon the broad 
ground of negligence, and not upon the narrow ground proposed by the 
learned counsel ; because it seems to me that the mere fact of a civil 
wrong committed by one person against another ought not to bo used 
as an incident which is a necessary step in a criminal case (t). I have a 
great abhorrence of constructive crime ” 

V 

(j) Hawk., I., 0 . 29, ss. 10, 11 ; sed ■vide 2i. v. Petubliton, contra (supra). 

(r) Host. 258, 

(s) 15 Cox, 1G3 (1883). 

(<) Sed of. B. Y. Prince, ante. Chap. H. 



CONSTEUOTIVB CEIME. 177 

Upon the question of negligence being put to the jury, howeyer, they 
convicted the prisoner. ^ 

When the species of minor crimes and offences were fewer in number, 
and when acts resulting in death or mayhem were more harshly dealt 
with, the examples given and distinctions drawn by the old writers 
may have had some practical meaning ; but at the present day their 
chief value is to show that the doctrine of constructive murder and man- 
slaughter has at all times, been subject to a narrow, though ill-defined, 
interpretation. 

Stephen, J., once committed himself so far as to tell a jury that the 
phrase constructive murder ‘‘ has no legal meaning whatever ” ; and that, 
in cases where it has been supposed to exist, there must be wilful murder 
“ according to the plain meaning of the term,” or else no murder at 
all (w). He took good care to explain away this surprising statement, 
by adding that the words malice aforethought in the definition of murder 
are technical, and cannot be construed by ordinary rules of language ; 
and that one of their technical meanings is “ the killing of another person 
by an act done with intent to commit a felony ” (x). 

Language can always be twisted to mean anything at all, or nothing 
whatever. To say that there can be wilful murder according to the 
plain meaning of the term,” where the prisoner never entertained the 
slightest degree of homicidal intention, savours rather of legal subtlety 
than of common sense. 

In the case just referred to, the prisoners were indicted for the murder 
of a boy, by wilfully setting fire to a house and shop in the Strand. Alter 
defining wilful murder in the, manner above described, Stephen, J., 
said : — 

“ I very much doubt whether the definition which I have given, 
although it is the common definition, is not somev^hat too wide. Now 
when it is said that murder means killing a man by an act done in the 
commission of a felony, the mere words cover a case like this, that is 
to say, a case where a man gives another a push with an intention of 
stealing his watch, and the persor.^so pushed, having z weak heart, or 
some other internal disorder, die^. To take another very old illustra- 


(%) B, V. Semd and Goldfinch^ 16 Cox, 311 Tl887). 

(x) Of. per Lord Alvcrstone, C.J., Liverpool Assims, March, 1909 ; vide Kenny, 
Outl, 137-8 ; et per Hawkins, d,, Onlmore, ih., Times N., Angnst 9, 1880.' 

M.B. 12 
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tion, it was said that if a man shot at a fowl with intent to steal it, and 
accidentally killed a man,^he was to be accounted guilty of murder, 
because the act was done in the commission of a felony.^ I very much 
doubt, however, whether that is really the law or whether the Court 
for the Consideration of Crown Cases Beserved would hold it to be so. 
The present case, however, is not such as I have cited nor anything 
like them. In my opinion the definition of the law which makes it 
murder to kill by an act done in the commission of a felony might and 
ought to be narrowed, whilst that part of the law under which the Crown 
in this case claim to have proved a case of murder is maintained. I 
think that, instead of saying that any act done with intent to commit a 
felony and which causes death amounts to murder, it would be reason- 
able to say that any act known to be dangerous to life, and likely in 
itself to cause death, done for the purpose of committing a felony, 
which caused death, should be murder. As an illustration of this, 
suppose that a man, intending to commit a rape upon a woman, but 
without the least wish to kill her, squeezed her by the throat to over- 
power her, and in so doing killed her, that would be murder. I think 
that everyone would say in a case like that, that where a person began 
doing wicked acts for his own base purposes, he risked his own life as 
well as others. That kind of crime does not differ in any serious degree 
from one committed by using a deadly weapon, such as a bludgeon, a 
pistol or a knife. If a mm once begins attacking the human body in 
such a way, he must take the consequences if he goes further than he 
intended when he began. That I take to be the true meaning of the 
law on the subject. 

“ In the present case, gentlemen, you have a man sleeping in a house 
with his wife, his two daughters, his two sons and a servant ; and you are 
asked to believe that this man, with all these people imder his protection, 
deliberately set fire to the house in three or four different places, and 
thereby burnt two of them to death. It is alleged that he arranged 
matters in such a way that any person of the most common intelligence 
must have known perfectly well that h5 was placing all those people in 
deadly risk. It appears to me that if that were really done, it matters 
very little indeed whether the prisoners hoped the people would escape 
or whether they did not. ... If Sern6 and Goldfiirch set fire to this 
house when the family were in it, and if the boys were by that act 
stifled or burnt to death, then the prisoners are as much guilty of murder 
as if they had stabbed the children^ I will also add, for my own part, 
that I think in so saying the law of England lays down a rule of broad, 
plain common sense.” ^ 

Upon this direction, the prisoners were acquitted ; but they were sub- 
sequently indicted for and convicted of arson, upon the same facts (y). 


iy) jR. V. Sernd arid Goldfinch^ ub, sup, ; cf. Kenny, Outl, 137. 
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The confusion, between, intention and desire, into wMoh Stephen, J., 
fell in the foregoing direction, detracts a good deal from the value of his 
attempt to supply a definition of the law of constructive murder 
reconcilable with modern ideas of justice. 

There is a difference, too, in spite of Stephen, J.’s., suggestion to the 
contrary, between accidentally throttling a woman in the course of a 
rape and striking a deadly blow at a man with a weapon, with intent 
to do him grievous bodily harm. 

If the law were indeed as above suggested, there would be no necessity 
for a doctrine of constructive murder, for the application of the supposed 
doctrine might well be restricted within the ordinary bounds of inten- 
tionality. 

Stephen, J., was not the only judge who, confronted with the older 
statements of the doctrine of constructive homicide, has felt reluctant 
to give it a practical application, and has taken refuge in an ambiguous 
or evasive explanation of its effect. In R. v. Greenwood (z), the prisoner 
ravished a child under the age of ten years, who afterwards died, 
and the jury found that her death resulted from the prisoner’s act, 
but were not agreed as to finding him guilty of murder. Wightman, J., 
told them that, under these circumstances, it was open to them to find 
the prisoner guilty of manslaughter (which they did) and that they 
might ignore the doctrine of constructive murder if they thought fit (a). 

This again is virtually to repeal, or make of no effect, the doctrine in 
question, wherever (as would almost invariably be the case) the jury 
are inclined to view it with disfavour- The folly and danger of laying 
down a rule of law, and then telling the jury that they may apply or 
ignore it according to their own caprice, need hardly be insisted on at 
great length. Juries may usually be relied upon to save a man from 
the gallows, in the teeth of the law, wherever that may be feasible, 
without express instructions to break their oath. 

In R. V. Horsey (b) the prisonev, indicted for the murder of a person 
unknown, had wilfully set fire to a stack of straw in a yard. Whilst 


(z) 7 Cox, 404 (1857). 

(a) Ci LaM^s Case, Loach, 96 (1773), 

(b) 3 F. & F. 287 (1862). 

12 — - 2 ; 
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the fire was burning, the deceased was seen in the flames, but there was 
no evidence as to how or when he got there. Bramwell, B., told the 
jury that the law was, that where a prisoner, in the course c/. committing 
a felony, caused the death of a human being, that was murder, even 
though he did not intend it : — 

‘‘ And though that may appear unreasonable, yet as it is laid down as 
law it is one’s duty to act upon it. The law, however, is that a man is 
not answerable except for the natural and probable result of his own act ; 
and therefore, if you should not be satisfied that the deceased was in the 
enclosure at the time the prisoner set fire to the stack but came in after- 
wards, then, as his own act intervened between the death and the act 
of the prisoner, his death could not be the natural result of the prisoner’s 
act. And in that view, he ought to be acquitted of the present charge.” 

This judgment seems to touch the high water mark of confused 
thinking. The whole importance of the doctrine of constructive 
homicide, if indeed it is allowed to have any importance at all in modern 
trials, lies in its making of no account any question of homicidal inten- 
tionality on the prisoner’s part, and in its substituting for homicidal 
intention any intention to commit a felony, actually committed or 
attempted by the prisoner, and in the course whereof the death charged 
against him was inflicted or caused, even by pure accident. 

According to the doctrine of constructive homicide, any person 
endeavouring to procure abortion (c) would be guilty of wilful murder 
if a fatal result ensued (d), apart altogether from any question of homi- 
cidal intention or recklessness. 

Thus, where a prisoner, charged with murder, had caused the prema- 
ture delivery of a woman, by using an instrument for the purpose of 
procuring abortion, and a child being prematurely born was, in conse- 
quence of such premature birth, so weak that it died, Maule, J., said : — 

This, no doubt, is an unusual mode of committing murder ; and 
some doubt has been suggested by the prisoner’s counsel, whether the 
prisoner’s conduct amounts to that offence ; but I am of opinion (and 
I direct you in point of law) that if a^person intending to procure abor- 
tion does an act which causes a child to be bom so much earlier than the 
natural time that it is bom in a state much less capable of living, and 


(c) U & 25 Viet. c. 100, s. 58. 

id) E. V. Bmsdl, 1 Moo. 356 (1832) ; md. cf. JR. v. Freiwell, L. k 0. 161 (1862). 
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afterwards dies in consequence of its exposure to the external world, the 
person who, by his misconduct, so brings the child into the world and, 
puts it thereby into a situation in which it cannot live, is guilty of 
murder ” (e). 

Latterly, however, an entirely diSerent view has been taken in such 
cases, and juries have been directed in the contrary sense. 

Thus, in R. v. WMtmarsh (/), Bigham, J., told the jury that, if they 
were of opinion that the deceased woman died as the result of an unlaw- 
ful operation by the prisoner, he was guilty of murder ; but if they 
should be of opinion that the prisoner could not, as a reasonable man, 
have expected death to result, they might find a verdict of manslaughter. 

This direction was followed by Lawrance, J., upon the trial of an 
herbalist for murder in performing an illegal operation upon a girl 
eighteen years of age ; and the prisoner was convicted of manslaughter 
only (g). 

Again, in a recent case, a physician who had been struck ofi the 
medical register was indicted for wilful murder, but convicted only of 
manslaughter, of a woman, by feloniously using an instrument upon 
her with intent to procure miscarriage ; and Avory, J., directed the 
jury as follows : — 

‘‘ When he did that, did he contemplate or must he as a reasonable 
man have contemplated that death was likely to result ; or must he, 
as a reasonable man, have contemplated that grievous bodily harm was 
likely to result ? If, in your opinion, ho must as a reasonable man 
have contemplated either of those consequences, then your duty is 
to find him guilty of murder. If you arc of opinion, and are driven to 
the conclusion by the evidence, that he did the act which is charged 
against him, but that he had not at the time in contemplation, and would 
not as a reasonable man have contemplated, that either death or grievous 
bodily harm would result, but thought that by his own skill as a medical 
man he could perform this operation without any risk of either death 
or grievous bodily harm, then you would be justified in convicting him 
of manslaughter ’’ (A). 


From the foregoing decisions, it will be seen that in the few cases 
where it has been possible in recent years to apply the doctrine of 


(e) B, V. West, 2 C. & K. 784 (1848), 

(/) 62 J. P. 711 (1898). 

{g) B. V. BoUomley, 88 L. J. N. 311 (1903). 

(A) B. V. Lumley, 76 J. P. 208 ; 22 Cox, 635 (1912). 
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co^nstructive ciinie to capital charges, it lias been deliberately and 
almost invariably departed from, under high judicial authority. 

It may, therefore, be concluded that the doctrine of .-constructive 
murder, which never rested upon any considerable judicial authority, 
is now discredited and obsolete, and, at any rate, cannot now be regarded 
as imposing upon felons a liability for wilful murder beyond the limits 
of actual homicidal intentionahty. 

The same remark applies to the doctrine of constructive manslaughter, 
for which there is little, if any, modern authority. If it still exists, it is 
probably limited to the effect which has already been suggested, viz., 
that in a doubtful case a jury might properly view with less than the 
ordinary amount of indulgence the intentionahty evinced by a man 
in the doing of a fatal act, if the act in question were a crime in itself, 
or formed part of a crime or criminal attempt, other than that of 
homicide. 

The conclusion arrived at is, then, that under the criminal law now 
in force there is no homicide without some form or degree of homicidal 
intentionahty; although, by virtue of the doctrine of constructive 
manslaughter (or what remains of it), a somewhat slighter degree of 
recklessness to human life may possibly suffice to constitute mens rea 
in the case of an act 'per se criminal than would suffice in the case of 
innocent conduct. 

It is, however, important to observe, in conclusion, that the import- 
ance and scope of the doctrine of constructive homicide have been 
greatly exaggerated in the past; and that in the majority of cases 
where it has been supposed to have been upheld and applied, the actual 
ground upon which the prisoner was, or might properly have been, 
convicted of murder or manslaughter was his having been in fact guilty 
of such conduct as would constitute that crime, apart altogether from 
the artificial doctrine in question, and strictly according to the ordinary 
principles of intentionahty. 

There are, in the first place, cases where the prisoner fully intended 
to commit murder, although not in the exact manner or with the iden- 
tical result which actually ensued. 

An example is the case, suggested by Loled Hale, of a man striking at 
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one person, missing Mm, and killing another, ‘‘ whom he did not 
intend ’’ (i). There is here wilful murder of the simplest and plainest 
description ; because the mens rea in murder consists of a guilty intent 
to destroy ar&y human life, and need not consist of an intention to destroy 
the life of the person actually killed. In the case of homicide, as in any 
other offence, the requirement of mens rea is satisfied if a person intend 
to commit the crime charged ; it does not depend upon a fulfilment in 
every detail of his expectations as to the object upon whom, or manner 
in which, the mischief should fall. In such a case as that supposed, 
“ malitia egreditur personam ” (^) ; and the crime is characterised by 
culpable intentionality (Z) as truly as in the case of “ general malice,” 
where the homicidal intention is indeterminate as regards its particular 
object. 

That criminal liability in such cases has nothing whatever to do with 
constructive crime, but rests upon the main principle of culpable inten- 
tionality (m), was expressly pointed out in R, v. Latimer (w), where it 
was held, upon a case reserved, that a man who aimed a blow at one 
person and struck another, inflicting serious injury, was rightly con- 
victed ip) of unlawfully and maliciously wounding the latter person. 
Lord Coleridge, 0. J., said : — 

“ It is common knowledge that if a person has a malicious intent 
towards one person, and in carrying into ofieot that malicious intent ho 
injures another man, ho is guilty of what the law considers malice 
against the person so injured ; because he is guilty of general malice, and 
is guilty if the result of his unlawful act bo to injure a particular person. 
That would be the law, if the case were res integra ; but it is not rm 
integra, because in B. v. Hunt (p), a man, in attempting to injure A., 
stabbed the wrong man. There, in point of fact, he had no more inten- 
tion of injuring B. than a man has an intent to injim^ a particular person 
who fires down a street whore a number of persons are oollectod, and 
injures a person he never heard of before. But ho had an intent to 
do an unlawful act ; and in carrying out that intent he did injure a 


(1) Vide B. V. Salisbury, Plowd. 100 (1553) ; Ken. S. G. 102 ; ci B, v. Bmtdefs 
md Archer, Tost. 371 ; Ken. S. 0. f;!, 

ih) Tost. 261-2. 

(2) Vide B, v. Gross, post. Chap. XII, 

(m) Cf. y. B. 14 Hen. 7, f. 1/, Hil. 5 (1498), Ken. S. C. 20. 

(n) 55 L. J. M. 0. 135 (1886). 

(o) 24 & 25 Viot. c. lOO, s. 24. 

(p) 1 Moo. 93 (1825). 
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person ; and the law says that, under such circumstances, a man is 
guilty of maliciously wounding the person actually wounded. 

“ I cannot see that there^can be any question, but for the case of 
jB. V. PemhUton (q). Now, I think that case was properly decided ; 
but upon a ground which renders it clearly distinguishable from the 
present case. That is to say, the statute which was under discussion 
in B. Y. PemhUton makes an unlawful injury to property punishable 
in a certain way. In that case the jury and the facts expressly nega- 
tiYed that there was any intent to injure any property at all ; and the 
Court held that, in a statute which created it an offence to injure 
property, there must be an intention to injure property, in order to 
support an indictment under that statute.” 

The ratio decidendi clearly was, that the prisoner’s intention covered 
the act done. In point of detail, it differed from the event as to the 
precise manner in which the crime should be committed ; but that 
difference did not affect mens rea, which consisted of an intent to commit 
the very crime charged in the indictment, and no other crime. 

Pelo de se is the same crime as wilful murder of another, and if a 
person, in firing a pistol with intent to commit suicide, accidentally kills 
another person, he is a murdete (r). 

There have been numerous cases, ostensibly dealt with under the 
doctrine of constructive crime, where the prisoner, although not fully 
intending a fatal result of his conduct, acted recklessly, and the un- 
lawful act ” relied upon, as involving constructive manslaughter, was 
in reality unlawful merely by reason of its actual recklessness, or else by 
virtue of the presumption that a man intends the natural consequences 
of his acts. 

Thus, it has been thought (s) that an instance of constructive homicide 
is afforded by an act of manslaughter in engaging in, or attending at, 
unlawful sports or pastimes, such as prize-fighting {t), or any boxing 
match, where the doing of serious injury may be involved (u ) ; and in 
J?, V. Fenton {x) where the prisoner had wantonly thrown large stones 


(?) 

(r) i?, V. Eopwood, 8 Or. A. R. 143 (1913). 

(a) Tost. 260; 1 East", P. C. 268 ; Russ. 785. 

it) R. V. Yoimg and Others, 10 Cox, 371 (1866) v Orton and Others, 14 Cox, 
226 (1878). 

(u) Ward^s Case, 1 East, P, C. 270 (1789), 

(a;) 1 Lew. 179 (1830). 
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down a coal-pit, breaking tie scaffolding, and indirectly causing tke 
death of a man, Tindal, C.J., said : — 

If death ensues as the consequence of a wrongful act, an act which 
the party who commits it can neither justify nor excuse, it is not acci- 
dental death, but manslaughter. . . . The act was one of mere wanton- 
ness and sport, but still, the act was wrongful ; it was a trespass ” (^)* 

These are obviously unnecessary applications of the supposed doctrine 
of constructive crime to cases where the ordinary doctrine of responsi- 
bility for the consequences of reckless conduct affords ample ground for 
the decisions. 

Under the broad principle of intentionality also fall cases of homicide 
by an act done with full intent to inflict grievous bodily harm, but 
without any desire to kill. 

If a man in striking another intends to inflict grievous bodily harm 
upon him, the distinction between that intent and an intent to kill is so 
slight and unimportant that the law will refuse to recognise it. In other 
words, there is a conclusive presumption of law, that a man fully in- 
tending to wound or maim another, and acting upon that intent in such 
a manner as to cause death, thereby evinces full homicidal intention, and 
is guilty of wilful murder. This conclusive presumption is a perfectly 
reasonable one ; because there is, in fact, necessarily a full intent to 
bill, in the sense that death is extremely likely to ensue, in one way or 
another, from any serious wound or bodily injury inflicted by violence.. 
Why invoke the artificial doctrine of constructive crime in such a 
case ? It is superfluous, and tends only to confuse the issue. 

The same reasoning might be applied, though with less force, to those 
Cases referred to by Stephen, J., {z)^ as acts known to be dangerous to 
life, and likely in themselves' to cause death, done for the purpose of 
committing a felony. 

Not only are the crimes of arson and rape objectionable in themselves,, 
on account of those consequences which inevitably attend their commis- 
sion, but they must always involve more or less danger to human life. It 
is, therefore, not necessary, in ordex' to justify the attaching of the guilt of 
wilful murder to any homicide arising out of such offences, to invoke the 
artificial doctrine of constructive murder, at any rate as a separate 


{y) Bed vide B* v, FranUin, supra, 

(z) In E, V. B^n^ and Goldfinch, supra* 
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principle of criminal liability. At tlie most, the supposed doctrine of 
constructive Homicide in such cases amounts to no more than a fre- 
simptio juris et de jure, barsed upon a reasonable application of the 
ordinary principle of intentionality. 

Lastly it has been asserted by one writer that “ if a man forcibly 
resists an officer making an arrest, and kills him, knowing him to be an 
officer, it may be murder, although no act is done which, but for his 
o ^ cial function, would be criminal at all (a ) ; and by another, that, 
if A., a thief, pursued by B., a policeman who wishes to arrest A., 
trips up B,, who is accidentally killed, A. commits murder ” (b). 

^ If these statements were correct, they would indeed aifford an extreme 
instance of constructive murder ; but there is no sufficient foundation 
or any such theory. The authority cited is Hale, who certainly lays 
^^own, without any express distinction as to the mode of death, that 
. f of justice, as a bailiff, constable or watchman, etc., 

IS lei in the execution of his office : in such case, it is murder ” (c ) ; 
an if a constable or tithing man or watchman be in execution of his 
*0 ce, and be killed, it is murder ” (<i). But the context shows, beyond 
^ny reasonable doubt, that these passages were intended to be read 
merely in the sense of excluding the normal excuse of provocation. 

f> indeed, Lord Hale left any doubt on the point, it seems to have 
^ een dispelled by Foster, who pronounced the killing of an officer of 
justice to be murder of malice prepense, as being an outrage wilfully 
committed in defiance of the justice of the kingdom ; the strongest 
^ ication possible of the malitia, the malignity o£ heart which I 
ave already stated and explained ” (e). 

• 

^o There is one particular class of cases which would at first sight appear 
^ o involve constructive crime — viz., where several persons act together 
in pursuance of a common intent, and in view of such joint action the 
aw imputes to each and all of them the guilt of any act or acts done by 
one or mor e of them, in furtherance of such common intent {/). 

(а) Holmes, 57. * 

(б) Dig., art. 244, illustration 11. 

(c) Hale, I., 456, 

(d) Ib. 460. 

If! Kenny, Outl., 138-9. 

U) os . 351-4 ; Sissinghurst House Case, H^le, I., 462 (1672) ; MachlirCs Case, 
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But here again there is no more than a superficial analogy ; for — 

(1) The doctrine of constructive crime is, as we have seen, confined 
to homicides; , whereas the doctrine of common intent applies to all 
joint offences. 

(2) The governing consideration in constructive crime is the unlaw- 
fulness of the occasion ; whereas the doctrine of common intent is 
rigidly confined within the limits of the common purpose {g). Thus, if 
several were to intend and agree together to frighten a constable, and 
one were to shoot him through the head, such an act would affect the 
individual only by whom it was done (A). So, in a recent case where 
one of two poachers shot at a gamekeeper with intent to murder him, 
and the jury found both of them guilty of that offence, by virtue of a 
joint purpose to resist the gamekeepers with violence : although upon 
appeal the Court found that there was sufficient evidence to support 
that verdict, it was expressly laid down that in such cases the joint 
purpose of resistance at all costs, even to the extent of murder,’’ 
must be gathered from the actions and gestures of the prisoners, and 
cannot be inferred merely from the unlawfulness of the enterprise in 
which the prisoners were engaged {i). 

(3) The doctrine of common intent is merely an application (A) to a 
particular class of cases of normal doctrines as to principals and acces- 
sories ; whereas the doctrine of constructive crime, if it were now recog- 
nised as a distinct principle of criminal liability, woifid be a corollary 
upon the main principle of intentionality, and would form an exception 
to the ordinary rules regulating imputability in respect of crimes depen- 
dent upon particular consequences, 

2 Lew. 225 (1838), etc. ; cf. B, \fSalmon, 6 Q. B, B. 70 (1880), ante, Chap. VII. ; 
et vide M. v. Joachim, 7 Or. A. R. 222 (1912). 

(g) Plummer's Case, Kel. 155 (1701) ; E. v. Bodgson and Others, I Loacli, 6 
(1730) ; Duff eg’ s Case, 1 Lew. 194, per Park, J. (1830). 

(yi) Per Alderson, B., in MackUn's Case, ub. sup, 

(i) M, V. Pridmore, 29 T. L. B. 330 (1913), per Phillimore, J. 

(Jc) M. v. Price, 8 Cox, 96 (1858) ; P, v. Caton, 12 Cox, 624 (1874) ; B, v. Bubens^ 
2 Cr. A. R. 183 (1909) ; B, v. Connor, 8 Cr. A. B. 152 (1913). 
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COMPULSION. 

The second principle of imputability is that an act or omission cannot 
be a crime if it be purely involuntary, i,e., if the doing or not doing 
of the act in question in no degree depended upon the wish or desire of 
the party charged with doing or omitting it. 

The various cases falling within, or appearing to fall within, this 
important principle may best be classified as cases of compulsio7i, which 
may be defined as existing wherever an act or omission charged, or 
complained of, does not depend in any (even the slightest) degree upon 
the wish or desire of the defendant, or person whose conduct is in 
question. 

Many cases, which might at first sight be thought to fall under this 
principle, are better considered as cases of excuse by reason of ignorantia 
facti, and as governed by the principle of intentionality ; the species 
of excuse now to be considered being properly confined to cases where 
there is on the defendant’s part no kind of prohibited conduct to which 
intentionality could apply. 

In cases brought within fche excuse of compulsion : inasmuch as 
the party is mentally passive, it cannot be said, with perfect propriety, 
that he acts ” (a). 

The primd facie agent is not really tl^e agent at all, but the instru- 
ment, or means ’’ (6). 

Both principles, that of intentionality and that of compulsion, are 
included in the single proposition that the sanction of the criminal law 
attaches only to culpable conduct. If there be no intentionality, there 
can be (under the first principle) no culpability ; if there be no voluntary 
conduct, there can be (under the second principle) nothing to which 
mens rea, in the sense of culpable intentionality, can attach. 


{a) Aust. 1060, n. 
b) Clark, AnaL,J53. 
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A man’s objective conduct, or rather his outward movements, or 
state of passivity, may fail to be voluntary, or to constitute part of his 
subjective or tr^e conduct, either as being dbmpelled by natural forces 
or circumstances, apart from duress or human constraint, or as being 
directly and inevitably forced upon him by the act of another person. 

I. Natubal Compulsion. 

The various excuses which have been urged as pleas, or may bo 
suggested as possible grounds of defence, against conviction of crimes 
alleged to have been committed under compulsion by natural causes 
or the force of circumstances, ought always to be tested by the applica- 
tion of that fundamental principle under which, if entitled to validity, 
they must necessarily be justified — viz., the principle of absence of 
volition. 

In other words, they should be admitted or rejected according as 
the alleged compulsion or force majeure is or is not satisfactorily proved 
to have been such as to deprive the party altogether of any desire or 
choice between guilt and innocence of the crime charged. 

(1) Casus, 

The most common form of compulsion by natural causes is accident, 
or pure chance ; where a man is a passive or innocent instrument of 
physical forces beyond his control. 

Here, the principle of compulsion approximates closely to that of 
intentionality as afiected by ignorance of fact. 

The difference may be illustrated by a hypothetical case given in 
the old books : — 

‘‘A. whips an horse on which B. is riding, whereupon the horse 
springs out and runs over a child, and kills it : this is manslaughter in 
A., but misadventure in B.” (c). 

The reason of its being only manslaughter in A, is that he does not 
know the child to be there : he acts voluntarily, in the sense of doing a 
reckless thing which he is not compelled to do ; but^he acts in partial 
ignorance, and without full intjsntion. His case falls under the principle 
of intentionality, not under that of compulsion. 


(c) 1 East, P. a 255 ; ci^l Hawk, o, 29, s. 3, and Hale, I., 476. 
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But as to B., the whole matter is a pure accident, and in fact he may 
not have performed any material act whatever. He simply sits on his 
horse, which swerves aside, and the question whether be ignorant 
or cognizant of the presence of the child can in no degree affect his 
irresponsibility for an accident which is in nowise attributable to his 
conduct. His case is governed by the principle of compulsion, rather 
than by that of intentionality. 

If a man’s body be innocent of the act charged against him, the law 
does not concern itself with his state of mind ; and the mere arrival 
through his instrumentality of what may seem to be the mischief of a 
crime, but is really nothing but damnum fatale, does not lay him open 
to punishment, or require his justification by proof that his state of 
mind was innocent. 

The excuse of compulsion by accident is less frequently of importance 
than the doctrine of ignorantiafacti ; because the principle of compulsion 
generally is more obvious and simple in its application than the principle 
of intentionality. 

Even the most zealous prosecutor would hardly indict a man in 
respect of such objective conduct as appeared to be purely involuntary. 
If any dispute arises in our Courts upon the excuse of accident, it usually 
turns on some doubt arising upon the evidence in the particular case, 
and not on a question of legal principle. 


(2) Impossibility, 

A somewhat similar form of compulsion by force of circumstances, 
apart from immediate human agency or duress, is the rare case of a 
man being placed by operation of the law in such a situation that he 
cannot possibly obey or comply with it. In such a case, the law in 
question, as applied to the particular individual, is not a true law or 
command, and the act charged is no true crime ; because there can bo 
no law, or breach of a law, where there is no possibility of performance (d), 
A predicament of this land, resembling that arising out of a so-called 
law ex post facto, ^WB.B considered and adjudicated upon, as a ground 
of immunity, in an action against the cvCommander of a man-of-war, 
for seimre of a fishing vessel in pursuance of the Pacific Islanders 


(<?) R. V. Dmmtt, 1 C. & K, 425 (1844). 
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Protection Act, 1872 (e). The vessel had on board certain natives 
of the South Sea Islands, who were being conveyed honae, after a fishing 
expedition in yrhich they had been employed as labourers. By the Act 
in question, which had been passed after the commencement of the 
voyage, such a vessel must have a licence, and a vessel carrymg native 
labourers without such a licence was made liable to seizure. In the 
Court of Appeal it was held that the plaintifi had no claim for damages, 
but the Court (/) pronounced the opinion that he had not been guilty 
of any infringement of the statute, because, in commencing the voyage, 
with the natives on board, he had acted within the law, the statute in 
question being then not yet in force : — 

“ It may, however, be suggested that the carrying, though not unlaw- 
ful in its commencement, became so when the Act came into operation, 
notwithstanding the ignorance of the master that any such Act was in 
force, and though it was then out of his power to obtain a license. But 
before a continuous act or proceeding, not originally unlawful, can be 
treated as unlawful by reason of the passing of an Act of Parliament by 
which it is in terms made so, a reasonable time must be allowed for its 
discontinuance ; and though ignorance of the law may of itself be no 
excuse for the master of a vessel who may act in contravention of 
it (g), such ignorance may nevertheless be taken into account when it 
becomes necessary to consider the circumstances under which the act 
or proceeding alleged to be unlawful was continued, and wlien and 
how it was discontinued, and with a view to determine whether a reason- 
able time had elapsed without its being discontinued. . . . Had ho 
put the natives on shore at the island nearest to him at the time when 
he first heard of the Kidnapping Act, he would not only have broken 
his contract with them, but would have been guilty of an act of cruelty 
in all probability as great as any which it was the avowed object of the 
Act to prevent (/i). 

With the exception of penal laws passed ex fost facto, which have no 
place in civilised legislation, this is probably an unique instance of a 
man being placed, by the direct operation of a statute, in a situation 
where he is forced to contravene it, in an objective sense, such contra- 
vention being excusable solely on the ground that it in no degree depends 
on the wishes of the party. 


(e) 35 & 36 ^ iot. c. 19, s. 16. 

(/) Per Baggallay, L. J. 

(g) Vide Chap. III., ante. 

(h) Bums V. Nowell, 5 Q. B, D. 444 (1880). 
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Upon very mncii the same footing stand such cases as were suggested 
by the late Sir J. F. Stephen under the name of a “ choice of evils ” : — 

Suppose a ship so situated that the only possible vp,j of avoiding 
a collision with another ship, which must probably sink" one or both of 
them, is by running down a small boat. Or suppose that in delivering 
a woman it is necessary to sacrifice the child’s life to save the mother. 
I apprehend that in neither of these cases would an offence be committed. 
It would, however, be necessary to show that the discretion used was 
used fairly. I should think, for instance, that if, in order to procure 
an heir, the mother’s life was sacrificed to the unborn child’s, the parties 
concerned might be guilty of murder ” (i). 

Stephen apparently assumes that the commander, or person controlling 
the ship, and placed in the dilemma described, arrives at it by no fault 
of his own, and that whatever course he pursues, the lives of others 
will inevitably, or without any appreciable difierence of probability 
in either case, be sacrificed. It surely follows that neither course will 
involve him in criminal liability. Probably he will exercise his discretion 
or that mysterious faculty which Nature bestows on a man when there 
is no time for discretion, toward the sacrificing of as few lives as possible. 
But whatever he does, he can plead not guilty of any culpable homicide ; 
because the destruction of human life did not depend on his wishes, 
but was forced upon him by circumstances beyond his control. 

With regard to the supposed case of the mother and child, Stephen 
can hardly have intended to disregard the fact that it is not, according 
to the law of England, homicide to kill a child before or during the act 
of birth {h). He perhaps meant to refer to the possibility of something 
being done to save the mother’s life with the result that the infant, 
though born alive, expires shortly after birth. In such a case the act, 
if intentionally done without the excuse suggested, would be murder (?). 
The solution here seems to be precisely similar to that of the other 
problem. According to the law of England (and apart altogether from 
any question of conscience) the surgeon would be at liberty to take his 
own choice between the mother and the child, and would be immune 
from punishment in either case. There appears to be no authority 

(i) St. Hist., II, 110. 

(jfc) Hale, I., 433 ; B, v. Poulton, 5 C. & P. 329 (^832) ; B, v, PulUp, ib. 539 (1833) ; 
B. V. Sellis, 7 id. 850 (1837). 

(?) 3 Ijist. 50 ; 1 Hawk. c. 31, s. 16 ; BL Comm., IV., 198 ; B, v. Senior, I Moo. 
346 (1832) ; B. v. West, 2 Cox, 237 (1848). 
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whatever for Stephen’s suggestion that guilt or innocence would depend 
upon the motive present to his mind. As ha^ been shown (m), motive 
is not normally a^etermining factor in criminal liability, unless made so 
by express statutory provision. The defence of a surgeon in the case 
suggested would be, not purity of motive, but that the law sets no 
higher value upon one existing human life (except that of the King, 
Queen, or Prince of Wales) than upon another ; and that he did not in 
fact commit homicide, because the taking of the one human life or the 
other was forced upon him by natural causes. 


(3) Automatism. 

The excuse of compulsion attaches to the objective conduct of a 
somnambulist, or a person in a state of partial unconsciousness. Where 
wakefulness ends and sleep begins is a question which none of us can 
answer in our own case, but as to which the testimony of eye-witnesses, 
coupled perhaps with medical evidence, would usually lead to a more or 
less satisfactory conclusion in any case coming before the Courts. The 
decision in any such case would turn upon the demeanour and ante- 
cedents of the person whose conduct was in question, and the circum- 
stances surrounding such conduct (n). 

It would ]ie upon the party pleading absence of volition from such a 
cause to establish the excuse by clear evidence. Once established 
beyond all reasonable doubt, it is obviously as good an excuse for an 
alleged crime as any that could be thought of (o). A man cannot well 
be blamed for dreaming, or for the consequences of his dream (p). 
The same remark applies to the acute delirium of “ patients sufiering 
from febrile ailments ” (q). 

Under the same rule also pome all involuntary movements of the body 
impelled by natural causes independently of wish or desire, e.g., such 
as arise from convulsions or a spasm. 

So also — 

“ In chorea and in tabes, movements initiated by voluntary effort may 

(w) Awte, Chaps. I. and VII, 

(n) Bed cl Mandsley, 249 — ^253. 

(o) Vide E. V. Milligan, TayL, Princ., 892 (1836) ; E. v. Byron, ib. (1803). 

ip) Qt St, Gen. V, 79 j Clark, Anal., 27-8. 

(q) Vide Poore, 413. 

n 
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be so modified and interfered witlx during tlie passage of tbe efferent 
current from tbe brain to tbe muscles, as to produce acts that are un- 
willed. A cboreic person«nay scald anotber by upsetting boiling water 
over bim, or a tabetic may stamp violently upon anotlier person's foot ; 
but since in neither case was tbe barmful action willed, no responsi- 
bility for it will attach to tbe actor. The cboreic person willed to move 
tbe saucepan, but not to ux)set it ; and tbe tabetic willed to put bis 
foot down, but not on tbe other person's foot, nor to stamp violently ” (r). 

In all such cases, if and when falling to be adjudicated upon, tbe 
decision would depend mainly upon tbe medical evidence. 

In our country, however, tbe integrity of judges may be relied upon 
to protect juries from a too ready acceptance of tbe fanciful theories 
now in vogue as to compulsion by tbe severance of dual personality and 
tbe like, whatever plausible arguments may be urged in support thereof. 

In a recent case at tbe Derby assizes, a prisoner charged with stealing 
a friend’s motor car was proved to have broken into tbe garage where 
it was kept, to have removed the car and altered the number on it, and, 
having obtained petrol on credit by false pretences, to have taken the 
car some distance into the country. Upon being locked up for his 
misdeeds, the prisoner was found lying on the floor of his cell, and, 
being lifted up he passed his hand over his face, and said, ‘‘ Where am 
I ? ” Upon being told, he said, “ Good God, what am I doing here ? ” 
Automatism was set up as a defence, and the prisoner alleged that he 
remembered nothing that had taken place between an occasion some 
weeks before the commission of the offence and the finding himself in 
the police cell The defence was supported by medical opinions, and 
Dr. Hyslop, formerly lecturer on mental diseases and demonstrator 
of psychology in London hospitals, is reported to have described the 
accused’s condition at the time of the offence as one of mental auto- 
matism, which was midway between sonmambuhsm and a minor form 
of epilepsy. In that state the person affected could perform complicated 
mental and physical actions, of which he would have no recollection 
on recovering. He did not suggest that the accused was insane.” In 
cross-examination, the witness is stated to have admitted that there 
were cases of mental automatism in which “ the abnormal irresponsible 
seif did know at the time what it was doing, but that the normal self 
would have no recollection of it. It was as though there were two 
distinct personalities in the one body.” 


(r) Mercier (Allbutt), 859. 
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In tlie course of tiie evidence, some pointed remarks were made by 
Scrutton, J., on the defence set up : — 

“ He had hea^d of a case in America where a girl changed every two 
or three years. Sometimes she was a good girl, and sometimes she was 
a bad girl, and the good girl never had any recollection of what the bad 
girl had done. The question was, whether the accused knew at the time 
he took the car that he was doing wrong, not whether he remembered 
it now. In his opinion, Dr. Jekyll would have been hanged for the 
murder that Mr. Hyde committed, if it were proved that Mr. Hyde 
knew what he was doing.” 

The prisoner was very properly convicted, upon the following direction 
to the jury : — 

“ In that dock was a body, and in that body was a brain, which, 
in some mysterious way, controlled the actions of the body, and which 
possessed the power, by some means still undiscovered by science, 
of determining right from wrong. They had been told that upon June 
2nd the controlling power of that body’s brain went to sleep, and that 
it woke up again in July, and that in the meantime the body was not 
responsible for what it did ... So far as he knew, that was the first 
occasion in England when the question of a double consciousness had 
been raised in the Courts. They were dangerous things, these double 
personalities ; people going about in this manner, taking motor cars, 
altering name plates, incurring expenses, and telling lies in that way ” («), 

(4) lack of Self Control 

It would be under the heading of natural compulsion that would 
fall (t), if ever admitted by the law of England, the excuses of irresistible 
impulse, obsession, affective or moral insanity, et hoc genus omne : 
which have by various writers been alleged to destroy or impair a man’s 
self-control to such a degree that the la w ought to suspend or mitigate 
its sanction, or attempted power over his conduct ; although he may be 
capable of understanding the law, and of fully appreciating, in an 
intellectual sense, its injunctions and prohibitions. 

Since the formal definition of legal insanity by the Answers in 
McNaghten^s Case (u), a great controversy has been raised by the medical 


(s) B. V. Chetwynd, Times N., November 4, 1912, 76 J. P, N., 544. 

(t) Of. Clark, Anal., 34, contra. 

(w) Ante^ Chap. Y. 


13—2 



196 


MENS KEA. 


profession upon the supposed expediency of altering the law in such a 
way as to relieve from punishment ail persons afflicted by a form of 
aberration or disposition which may perhaps be fairly described as 
morbid criminality. 

At the time the answers were given, medical men were already urging 
the recognition of manie sans ddire^ or “ a disordered condition of the 
moral affections and propensities, unaccompanied by any delusion of 
the intellectual powers,” as a ground of exemption from punishment. 

“ Many medical writers consider this affection under the name of 
moral insanity. Dr. Mayo, who objects to this appellation, has termed 
it brutality. In these cases, the person manifests no mental delusion ; 
is not monomaniacal ; has no hallucination ; does not confound 
fancies with realities ; but simply labours under a morbid state of the 
feelings and affections, or in other words, a diseased volition. The 
intellectual faculties are apparently sound ; the person often exhibits 
superior mental capacity, reasons ably, is conscious of his moral relation- 
ships, performs all the duties of life with praiseworthy and scrupulous 
exactness, and yet may be morally insane ” {x). 

Sir J. F. Stephen, in writing upon the subject of the criminal responsi- 
bility of the insane, repeatedly adverted to this question, and supported 
the view that the law does not make due allowance for cases where a 
person, though suffering no disorder of his intellectual faculties, is 
alleged to be incapable of controlling his conduct by giving a due resis- 
tance to criminal impulses or inclinations (y). 

Lord Cockbum, C.J., also concurred in the demand for a reform ” ; 
but gave no measure of support to a theory (unfortunately propounded 
by Stephen) to the effect that the existing law could be stretched in 
the desired direction without special legislation on the point. In giving 
evidence before a Committee of the House of Commons, upon a Bill 
introduced by Mr. Bussell Gurney in 1874 for the definition of the law 
of homicide, he said : — 

“ As the law, as expounded by the judges in the House of Lords, now 
stands, it is only when mental disease produces incapacity to distinguish 
between right and wrong that immunity from the penal consequences 
of crime is admitted. 

“ The present Bill introduces a new element, the absence of the power 


{x) Winslow (1843), p. 26 ; cf. Renton, pp. 909-10, 

(«/) St. Hist., Chap. 19 ; St. Gen. V-, Chap. 6 ,* St. Dig. (1st ed.), art. 27, and 
Appendix, Note 1. 
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of self-control. I concur most cordially in tlie proposed alteration of 
the law, having been always strongly of opinion that, as the pathology 
of insanity abundantly establishes, there aye forms of mental disease 
in which, thou£di the patient is quite aware he is about to do wrong, 
the will becordes overpowered by the force of irresistible impulse ; 
the power of self-control, when destroyed or suspended by mental 
disease, becomes, I think, an essential element of responsibility.” 

A more conservative view was expressed by the Royal Commission 
responsible for the Draft Criminal Code of 1878, whereof Stephen 
himself was a member, and for the preparation of whose Report he was 
probably mainly responsible. In defining the excuse of insanity (z) 
they adhered closely to the doctrines formulated by the judges in 1843, 
and at some length expressed the opinion that the rule of law theretofore 
observed should be maintained, and that the doctrine of irresistible 
impulse proposed by the Bill already referred to should be rejected as 
dangerous and unnecessary : — 

“ The principal substantial difference between section 22 of the Draft 
Code and the corresponding section of the Bill is, that the latter recog- 
nises as an excuse the existence of an impulse to commit a crime so 
violent that the offender would not be prevented from doing the act by 
knowing that the greatest punishment permitted by law for the offence 
would be instantly inflicted, the theory being that it is useless to threaten 
a person over whom, by the supposition, threats can exorcise no influence. 
This provision of the Bill assumes that the accused would not be pro- 
tected by the preceding part of the section, and therefore that he was, 
at the time he did the act, capable of appreciating its nature and quality, 
and knew that what he was doing was wrong. The test x^roposod for 
distinguishing between such a state of mind and a criminal motive, the 
offspring of revenge, hatred, or ungoverned passion, appears to us on 
the whole not to be practicable or safe, and we are unable to suggest one 
which would satisfy these requisites and obviate the risk of a jury being 
misled by considerations of so metaphysical a character. It must be 
borne in mind, that, although insanity is a defence which is applicable 
to any criminal charge, it is most frequently put forward in trials for 
murder, and for this offence the law — ^and we think wisely— awards 
upon conviction a fixed punishment which the judge has no power to 
mitigate. In the case of any other offence, if it should appear that the 
offender was afflicted with some unsoundness of mind, but not to such 
a degree as to render him irresponsible — ^in other words, where the 
criminal element predominates, though mixed in a greater or less degree 
with the insane element — the judge can apportion the punishment to 


(z) Cr. Code, s. 22. 
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tlie degree of criminality, making allowance for the weakened or dis- 
ordered intellect. But in a case of murder this can only be done by 
an appeal to the executive ; and we are of opinion that this diMculty 
cannot be successfully avoided by any definition of insanity which would 
be both safe and practicable, and that many cases must occur which 
cannot be satisfactorily dealt with otherwise than by such an appeal ” (a). 

The same conclusion seems to have been arrived at by official medical 
opinion in this country, as embodied in the Report of the Criminal 
Responsibility Committee of the Medico-Psychological Association, 
1894 — 6, to the efiect that, in the course of their inquiries, they had felt 
the ground for an alteration in the law was dissolving beneath their feet ; 
that there was no such amount or degree of injustice to insane ofienders 
as would warrant an application for an alteration in the law ; and that 
there was no foundation for the suggestion that the law bears hardly 
upon insane oSenders ; and that under the circumstances disclosed by 
their investigations they were unable to make any recommendations for 
the amendment of the law (&). 

The most recent and authoritative descriptions of the disease or tem- 
perament of moral or efiective insanity bring into prominence the fact 
that little, if any, difierence can be marked between that affliction and a 
criminal disposition, or a state of chronic moral wickedness. 

*‘L’4tat mental pathologique qu’on appelle moral insanity est si 
rapprooh6 de celui du criminel-n6 qu’il est difficile de les distinguer, 
car si oes deux 6tats different Tun de Fautre, c’est plutdt par la quantit6 
qua par la quality. 11 est mSme probable que dans Favenir ils seront 
fusionnds en un seal ph4nom^ne, lorsque les donn6es scientifiques 
seront plus abondantes et mieux 41abor6es. . . . L’anomalie mentionn4e 
consiste en une deviation pathologique ues sentiments, des inclinations 
et des forces actives, coexistant aveo des faoult4s intellectuelles intactes, 
inaltdrdes. . . . De pareils ^tres ne sont pas m4me en 6tat d’etre 
criminels, vu qu’ils sont incapables de poursuivre un but, d’ observer 
certaines regies, certain systeme ou les int4rets communs. Esclaves 
ob4issants de leurs fantaisies d’un moment, ils commencent tout, mais 
n’ach^vent rien ” (c). 

An eminent English authority, while urging what he regards as the 
necessity for some alteration of the law concerning this matter, clearly 

(a) Cr. Code Bep., pp, 17-18. 

(b) Vide Merc., Cr. Resp., pp. 215-223. 

(c) Kov., 246-7. 
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expresses the fact that both sane and insane conditions are included 
within the scope of moral disorder of mind : — 

There is also moral disorder, which is disorder of mind, and may 
amount to actual insanity, but is unaccompanied by any delusion or by 
any discoverable disorder of intellect. In such cases, the intellect 
may be acute, and the reasoning powers equal to, or above, the average, 
but the person affected has an incurable kink in his mind, which renders 
him insensible to the obligations of morality ” (d). 

The same writer, in distinguishing between moral insanity and moral 
imbecility, gives as lucid a description of both states of mind as can 
anywhere be found : — 

The test of ignorance will not suffice in cases of moral insanity and 
moral imbecility. It can scarcely be contended that morally insane 
persons should be completely exonerated from punishment for offences 
done to satisfy morbid desire. It does not, however, appear just to 
punish them with full severity. Although they are not exonerable 
under the test of insanity at present in force, yet, when the facts are 
brought before the judge, the punishment is usually in practice miti- 
gated. It seems desirable that the state of moral insanity should be 
recognised as a morbid state, and the practice made universal in such 
cases. 

“ The test of ignorance will not suffice to exonerate moral imbeciles 
from the penal consequences of their offences. Yet it is repugnant to 
the sense of justice to punish persons who, it is clear, are morbidly 
constituted, and on whom punishment has no deterrent effect. It 
seems desirable that the state of moral imbecility should be recognised 
as a morbid state ; and that, when it is proved to exist, the subject of 
it should not be convicted as an ordinary criminal, but sh >uid be 
relegated to special treatment, directed to the removal of his disability. 

“ The moral insanity and moral imbecility here spoken of are peculiar 
mental affections, whose existence is proved beyond doubt. Moral 
imbecility is a congenital inability to distinguish between right and wrong 
and to be influenced by punishment. It does not often endure to 
adult life, but is frequent in children. Such children steal and lie, are 
in some oases cruel, and even murderous ,* in others precociously lust- 
ful ; and in ail, are undeterred from their evil practices by the fear of 
punishment, even when it has been, in the past, prompt and severe, 
and when the future prospect of it is that it will be severe, prompt, and 
certain. The morally insane are those who, after a life of uprightness 
and rectitude, become, in middle age or later, perwted in conduct, 


(d) Merc., Or. and Ins., 36. 
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and take to criminal and immoral practices, which, as in moral imheoility , 
punishment and exposure are ineffectual to arrest ” (e). 

Obsession, or td^e fixe (/); is another form of abnormality which has 
been urged as properly exempting the sufferer from punishment, but 
not coming within the legal definition of insanity incapacitating from 
the commission of crime. 

A curious argument has been urged to support this particular claim : — 

In any case in which the perpetrator of a crime — ^for instance a 
murder by poisoning — ^is unknown, proof of motive is a very important 
part of the case for the prosecution ; and if it is proper in any case to 
show that the prisoner had a motive, it is surely proper to show that he 
had not. In cases of obsession the absence of motive for the crime, 
and the presence of a motive against it, are surely important factors in 
the determination of the degree of responsibility that is to attach to 
the crime (g). 

This argument so obviously confounds the question of admitting 
evidence of motive or its absence to prove matters of fact, with the ques- 
tion of its admission to exempt a criminal from conviction or punishment, 
that it need hardly be taken seriously. 

** I know of no case in this country in which any person has ever 
been tried for a crime which appeared to have been committed under 
the influenoe of obsession ; and in the many oases that I have seen in 
which the obsession was towards violence, I have never known one in 
which the intention was carried out into action. Obsession to the 
utterance of objectionable words appears, however, to be much less under 
control, and does often issue iu action. Wlxilst, therefore, there is 
no case on record in this country in which obsession has been pleaded, 
it seems likely that sooner or later a crime will be committed by an 
obsessed person, and if the existence of ohgiessioii is proved it seems right 
and just that it should go far to remove the responsibility of the obsessed 
person ” {h). 

These passages seem to suggest a fallacy underlying most of the argu- 
ments commonly urged in connection with the more plausible claim of 
moral insanity, viz., that a given class of persons can be placed under a 
diminished or partial degree of responsibility for crime, short of full 

- (g) Ib., 251-3. 

If) Eibot, Chap. 2. ^ 

Mercier (Allbutt), 866. 

(h) Ib., 867. 
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responsibility. Tbis is, of course, an impossibility under tie existing 
system of criminal law and procedure : — 

Criminal responsibility means liability to be convicted of or punished 
for crime, and>suoli liability either exists or does not exist ; there is no 
tertium quid. Diminished, attenuated responsibility has, with some 
laxity of thought, been explained to mean liability to a less punishment ; 
it means nothing of the kind ; logically understood, it must be taken to 
express a less liability to punishment, a notion which is obviously 
nonsensical. For since the lightest punishment is still punishment, 
its infliction pre-supposes- liability, i.e.y responsibility ; in other words, 
the question of responsibility must be answered in the affirmative before 
that of mitigation of punishment can arise at all ’’ (i). 

Closely connected with obsession, but covering a wider field of supposed 

helplessness,” is the plight of persons acting under the spell of what 
is often referred to as an uncontrollable or overwhelming impulse to do 
a criminal act. 

Urgent evil desires, or “ morbid and unnatural appetites ” (lb), do 
not make a man helpless ; they only make him wicked ; and the law, 
as it now stands, refuses to recognise wickedness as a ground of immunity 
from punishment. 

Every crime is committed under an impulse, and the criminal is 
punished for not resisting it (1). 

It has not infrequently been pleaded in defence of a person charged 
with crime, that the crime was committed under the stress of an irresis- 
tible impulse. . . . Such a defence must be extremely difficult to estab- 
lish. Even if it is proved that tlie act was impulsive, the fact that it was 
irresistible cannot be known except to the actor. All that witnesses 
can observe is that it was not in fact resisted. They can never know if 
all the reserves of the actor’s self-control were called up to resist it ” (m). 

These observations apply with obvious force to the excuse of “ klep- 
tomania ” (n) and nervous or mental aberration frequently set up, 
with more or less plausibility, in summary proceedings and trials at the 
sessions for larceny, and sometimes with a success reflecting more 
credit upon the prisoner’s counsel than upon the magistrate or jury (o). 

(i) Oppenh., 226. 

{h) Baron Bramwell, p. 898. 

(Z) Taylor, Prino., 880, 

(w) Mercier (Allbutt), 859. 

(n) Ib., 873-4. 

(o) R. V. Gollins, Renton, 912 (1895). 
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Tie creation of the proposed excuse of absence of self-control would, 
if it were permitted to have any operation in practice, result in the most 
deplorable embarrassment of <§?iriminal trials. It would seem impossible, 
eTen by dint of interminable inquiries into the prisoner’s ancestry, 
education, family history, general circumstances and antecedents, to 
procure such evidence of the existence of an uncontrollable or irresistible 
impulse as would establish beyond reasonable doubt the fact of his 
absolute helplessness under its influence. 

Even under the present law, in all its supposed harshness, no case is 
known ever to have occurred in which a criminal impulse has been 
clearly proved to be irresistible, in the strict meaning of the word (p). 
If, however, it were generally known among persons of criminal dis- 
position, that the sanction of the law might be waived in their favour, 
it would be (if possible) still more difiicult than at present to show that 
an impulse alleged to have been irresistible was so in fact. 

Let us suppose the law to be modified in the way suggested, and that 
it entitled every person afiiicted by an irresistible impulse to give way 
to it, commit the crime under its influence, and go scot free. Let us 
suppose the crime to be murder, and that the prosecution have proved 
the case, the act having been committed without concealment, without 
such a motive as would prompt an ordinary person to crime, and in 
practical certainty that it would form the subject of a capital trial. 
The defence is that the prisoner, although fully aware of the law pro- 
hibiting wflful murder (and fully aware also of the vicious “ amendment ” 
of the law by which he has a chance of escaping punishment) and of the 
nature and quality of his act, was impelled to its commission, regardless 
of the probable consequences to himself. There might, conceivably, 
be little difficulty in proving those facts, b«t to what conclusion would 
they lead ? Merely that the prisoner was rendered regardless of the 
consequences likely to ensue. But as his intellectual faculties are 
supposed to be unimpaired and normal, the prosecution would oppose 
the apparently unanswerable proposition that if the penalty of the la w 
had been more certain in its incidence, if the prisoner had known that 
the ordinary law applied to his conduct, and had not been aware that 
Ms impulsive or mcTrbid temperament rendered him a privileged person, 


ip) Et vide St. Hist., 11., 172. 
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the fear of judgment and execution would, or at any rate might, have 
deterred him from the crime. 

In short, difficult as it now is (or is allegedfto he) to gauge the character 
of such acts uiJder the general law, the difficulty would be increased a 
thousand-fold by the introduction of a new exception, the effect of 
which would be to regulate liability, not by the prisoner’s actual mental 
condition in relation to the law as applying to his act, but by the mental 
condition under which it might have been committed if the exception 
had not been created, and so had not entered into the prisoner’s 
contemplation as a factor of the utmost importance in determining 
his behaviour. 

As to the present condition of the law, there is abundant authority 
for the proposition that irresistible impulse ” and moral insanity ” 
are no excuses for crime, and can be of importance in a criminal 
Court only in so far as they may be symptomatic of “ legal insanity,” 
in the sense of mental disease causing inability to appreciate the true 
relation of law to conduct. 

In jB. V. StoJces (q) the prisoner committed an impulsive murder, in 
cold bloody with witnesses present, and without any assignable motive 
for the deed. In directing the jury Eolfe, B., said : — 

“It is true that learned speculators, in their writings, have laid it 
down that men, with a consciousness that they were doing wrong, 
were irresistibly compelled to do some unlawful act. But who enabled 
them to dive into the human heart, and see the real motive that prompted 
the commission of such deeds ? ... It is dangerous gi’ound to take, to 
say that a man must be insane because men fail to discern the motive 
for his act. ... It would be a most dangerous doctrine to lay down 
that, because a man commixs a desperate offence, with the chance of 
instant death, and the certainty of future punishment before him, 
he was therefore insane : as if the perpetration of crimes was to be 
excused by their very atrocity.” 

This strong judgment was quoted with approval in jB. v. Barton (r), 
another case where irresistible impulse was unsuccessfully alleged, 
to excuse the murder of the prisoner’s wife. Parke, B., msisted|upon 

iq) 3 C. & K. 185 (1848). 

(f) 3 Cox, 276 (1848 ) ; et vidc^i?. v. Cockroft, TayL, Man., 788 (1865), per Mollor, J. 
M, V. Dove, Eenton, 900, per Braiuwell, B. ; and J?. v, Duncan, ib., 901, 908,Jpeii 
Lawrance, J. (1890). 
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the recognised knowledge test as necessary to show an excuse on the 
ground of insanity, and after summing up the facts, which proved the 
prisoner to have been in troubled circumstances and unsettled in his 
mind, said the only question was, whether he knew ^e nature and 
character of the deed he was committing, and if so whether he knew he 
was doing wrong in so acting : — 

“ This mode of dealing with the defence of insanity had not, he was 
aware, the concurrence of medical men, but he must nevertheless 
express his decided concurrence with Rolfe, B.’s, views of such cases. . . . 
Reliance was placed on the desire to commit suicide, hut that did not 
always evidence insanity. . . . The fact, however, must be taken into 
account, for it might have had a serious eflPect on the mind of the prisoner, 
as also the absence of any attempt to escape from justice, and the want 
of all sense of sorrow and regret immediately after the death of his wife. 
• . . These circumstances ought all to be taken into consideration, hut 
it was diflioult to see how they could establish the plea of insanity in a 
ease where there was a total absence of all delusion.” 

Upon this direction the prisoner was found guilty. 

It is, of course, now recognised that there may well be insanity without 
specific delusions (s) ; but the ratio decidendi was the necessity of 
applying the test of legal insanity, and of disregarding the alleged 
impulse as a separate or independent ground of immunity. 

To the same efiect was the summing-up in R, v. Burton (i5), where 
the excuse of irresistible impulse was again set up, and fortified by 
quotations from Dr. Winslow’s writings. 

In R, V. Layton {u) Rolfe, B., directed a jury that they should take 
want of motive and inevitability of detection into consideration only 
in conjunction with evidence of insanity on any other particular 
point ” ; thereby implying that such circumstances are to he regarded 
at the most as points of evidence upon the existence of insanity in the 
accepted or legal ” sense. 

In R, V. Haynes {x) the prisoner was convicted (but afterwards 
reprieved) as the murderer of a woman with whom he was on the most 


(a) Ante, Chap. V. 

(i) 3 F. & E. 772 (1363), ante. Chap. V. 

{%) 4 Cox, 149 ; ante. Chap. V. (1849). 

(a;) 1 F. & F. 666 (1859) ; cf. E. v. Roberts, Tayl.,''Prmc., 869, where the prisoner, 
though admittedly of unsound mind, was convicted of arson, and sentenced by 
Bramwell, B. (1860). 
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friendly terms. No motive could be suggested for the crime ; and 
irresistible impulse, or an insane homicidal tendency, was set up by 

way of defence, as to which Bramwell, B., fci his direction, said : — 

% 

“ The circumstance of an act being apparently motiveless is no ground 
from which you can safely infer the existence of such an influence. 
Motives exist, unknown and innumerable, which might prompt the act. 
A morbid and restless (but resistible) thirst for blood would itself be 
a motive urging to such a deed for its own relief. But if an influence 
be so powerful as to be termed irresistible, so much the more reason 
is there why we should not withdraw any of the safeguards tending 
to counteract it. There are three powerful restraints existing, all 
tending to the assistance of the person who is suflering under such an 
influence : the restraint of religion, the restraint of conscience, and the 
restraint of the law. But if the influence itself be held a legal excuse 
rendering the crime dispunishable, you at once withdraw a most powerful 
restraint — that forbidding and punishing its perpetration. We must 
return therefore to the simple question you have to determine : did the 
prisoner know the nature of the act he was doing, and did he know that 
he was doing what was wrong ” 

So, also, it has been laid down that “ temporary insanity is not known 
to English law ” (y ) ; and a judge is not bound even to put to a jury a 
defence resting upon an unsupported hypothesis of impulsive insanity (z)» 

Against the clear and reasoned judgments quoted above, are to be 
set only two or three more or less hasty pronouncements in which juries 
have been, in eflect, directed to give the prisoner the benefit of a doubt 
appearing on the evidence as to his mental condition and responsibility 
under the law (a). 

Exceptio probat regulam. ]for example, the judgment of Denman, C.J., 
in i?. V. Oxford (6) has sometimes been cited as supportijig the excuse 
of irresistible impulse ” (c) ; and one of the sentences in it does at first 
sight give that impression ; but if the whole judgment be read together, 


[y) Fer Barling, J., B. v. Harding, 1 Cr. A. R. 219 (1908), 

{z) B, V. Thomas, 1 id. 36 (1911). 

(a) Vide B. v. Jordan, TayL, Frinc., 881 (1872) ; B, v. {Hill (1883); Oppenh., 
27 ; and B, v. Prince (1898), Tayl, Frinc., I., 881 ; sed vide B. v. Humphreys 
(1878), Tayl, Man., 780, contrS, 

(h) 9 C. & P. 525 ; a7ite, Chap. V. 

(c) Fitt Lew, and Sm., 217 ; Kenny, Ontl^ 56. 
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it will be found clearly to apply the recognised test of knowledge as to 
the criminal character of the act. 

Again, it has been suggested that epilepsy and puerperal fever are two 
cases where the excuse of irresistible impulse has betih admitted by 
law (d). There is no authority whatever for the former assertion ; and 
the only authority cited for the latter is a case where a poor woman, 
suSering under insane delusions caused by the effects of childbirth, 
killed her husband and child, and Erie, C. J., summed up in the following 
terms : — 

“ There was a morbid action of the brain ; there was a state of 
disease resulting from childbirth ; and other causes which might lead 
to insanity ; and there were before the act in question delusions of 
the senses, which medical men consider, and might well consider, 
symptoms of insanity. She seems to have fancied she saw and heard 
devils, even when no one was in the house alive but herself. . . . 
It is for you to say whether upon such evidence you consider she was in 
such a state as to know the nature of her actions, and to be aware that 
she was committing a crime ” (a). 

Pyromania, nymphomania, satyriasis, homicidal mania, and mania of 
persecution appear to be, one and all, forms or “ ramifications ’’ of moral 
insanity (/). At any rate, one observation applies to the whole group 
of eccentricities ; viz., that, however much a man’s motives may be 
affected by them, they are inadmissible as grounds of excuse under the 
law of England ; and are immaterial to the issue of guilt or innocence, 
unless as symptoms of accompanying insanity affecting mens rea by 
depriving the patient of the power of discriminating between good and 
evil (g). 

Two cases of merciful directions to juries are noted in a recent text- 
book as indicating a tendency to lapse from the rigid rule of law con- 
cerning the excuse of insanity (h). They effect no innovation, or fresh 
definition of the law, and can hardly reverse or modify the well-estab- 
lished rule on the subject which is now fortified by frequent recognition 
in the Court of Criminal Appeal (i). 

(d) Pitt Lew. and Sm., 218. 

(e) B, V. Law, 2 P. & E. 836 (1862). 

if) Renton, 910. 

ig) As to “ senile decay,” vide M. v. Bond, Tayl., Princ., 869 (1904). 

(h) jB. V. Jackson, 122 0. B. Sess. Prs. 1156 (1895)’'; B. v. Gox, Times N., July 29, 
1901 ; Kenny, Out!., 56. 

(i) Vide cases cited in Chap. V., anie, and infra. 
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In a recent trial at the Old Bailey, upon an indictment for felonious 
shooting with intent to murder, the prisoner was proved to have fired 
several times with a revolver at a man whom he casually met on a 
country road. ^ In explanation of his conduct he said ‘‘ that he had 
experienced practically every sensation ; that full knowledge came from 
experience ; that he had never experienced the killing of a man ; and 
that he had weighed the pros and cons of what he was going to do.*’ 
The prison doctor pronounced him to be of unsound mind, suffering 
from impulsive homicidal mania, suicidal mania, and claustrophobia, 
and said that in his opinion the prisoner knew that he was firing a 
revolver, and that it was wrong to do so ; but that owing to disease of 
the mind he was unable to control the homicidal impulse which domi- 
nated him. Under the direction of Darling, J., the jury returned the 
statutory verdict of “ guilty but insane ” (h). The official report of 
the case (1) states it to have been found that the prisoner “ knew the 
nature of the act, but he did not know the quality of it ” (m). 

This case, although not modifying, or purporting to modify, the estab- 
lished doctrine, certainly illustrates a modern judicial tendency to treat 
the existence of extreme and clearly established impulsive insanity, 
when supplemented by absence of any settled motive for the act charged, 
as symptomatic of intellectual insanity, which in some degree must 
usually, if not invariably, accompany it. Where this practice is adopted, 
the prisoner may, by a merciful jury, be “ given the benefit of the doubt,” 
and presumptively credited with such unsoundness of mind as is 
incompatible with mens rea. 

The rule of law could not be affected by the verdicts brought in by 
juries in such cases, even if they were more numerous than they are, 
and a remark made by a grea’^o jurist upon this subject in 1885 is as true 
now as when it was written : — 

The law is what I have mentioned, though very loosely administered 
. . . that ail should be punished, who should be threatened with punish- 
ment ; that all should be threatened, who understand the threat — all 
where there is mens tea ” {n). 


(h) B. V. Hay, 22 Cox, 268 (1911). 
{1) 155 1). B. Sess. Prs, 337. 

(m) Vide Ken., S. C., 53 (note). 

{n) Baron Bramwell, Art., p. 899, 
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In jR. V. Victor Jones (o) it was laid down that, where the defence of 
insanity has been rejected by the jury, the Court will not interfere with 
their verdict, except on contlusive proof of insanity according to the 
recognised legal test. The case of R, v. Jefferson (p) wastited on behalf 
of the appellant, and the views tentatively put forward by the late 
Sir J. F. Stephen were urged with some force and ability, but the Court, 
per Lord AJverstone, C.J., said : — 

“ There is no need here to enter upon a disquisition as to the terms in 
which the question ought to be left, when a person is prevented by defec- 
tive mental power or mental disease from knowing the nature of his 
acts, or from controlling his conduct. ... A grave responsibility will 
lie upon this Court, whenever it shall become necessary to decide those 
larger and important questions which have been raised in the argument 
of appellant’s counsel.” 

In R. V. Abramovitch (q), where the appellant was convicted of mur- 
dering a man and woman, to whom he had lost money in gambling, and 
whose watches, money, and clothes were found in his possession after 
the murder, it was endeavoured to make the plea of impulsive or emo- 
tional insanity more acceptable to the Court by describing it as transi- 
tory mania ” ; but with no success ; and the Court has refused to 
entertain the suggestion that words or other conduct may constitute 
provocation to a man on the border-line of insanity ” which would 
not afford a defence to “ a perfectly sane person ’’ (r). 

Upon the whole subject of affective insanity, it seems impossible for 
any unprejudiced person, acquainted not merely with the general 
doctrines of the criminal law but also with the unalterable principles 
upon which they are based, to come to aijy other conclusion than that 
arrived at by Dr. H. Oppenheimer, after a careful study not only of 
English law, but of the legal systems of various foreign countries — viz,, 
that no impulse ought to be admitted as an excuse for crime, unless 
proved to be ‘‘irresistible” in the extreme sense that nothing but 
mechanical restraint could have prevented the act. The learned writer, 
after propounding that doctrine, asks the pointed question, whether 


(o) 4 Gr, A. R. 207. 

{p) Ante, Chap. V. 

(g) 7 Cr. A. R. 145 (1912). 

(r) i2. V. Alexander 109 L. T. 745 (1913). 
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such impalses ever occur in a state of cousciousuessj and strongly inclines 
to a negative answer, suggesting that the law^hould remain as it is, until 
alienists have established beyond any doubt not only the possibility of 
an irresistible impulse strictissimo semu, but also a reliable criterion 
by which its existence can be ascertained, by ordinary judicial methods, 
with sufficient certainty (s). 

In the meantime, “ impulsive insanity is the last refuge of a hopeless 
-- defence (0* 

The undesirability of treating moral imbecility as a ground of 
exemption from conviction of crime, in the case of any offences but such 
as are of trifling importance, is recognised in the Mental Deficiency 
Act, 1913 (u). 

One of the four classes of ‘‘ defectives ” liable to be dealt with under 
that Act comprises moral imbeciles ; that is to say, persons who from 
an early age display some permanent mental defect coupled with strong 
vicious or criminal propensities on which punishment has had little or 
no deterrent effect ’’ (x). 

Defectives found guilty of any criminal offence ’’ (y) are liable to be 
dealt with under the Act, and may so escape the ordinary piinishmont 
for their crime. In the case of any offence putiishablc in the case of 
an adult with imprisonment or penal servitude ’’ the defective may be 
so dealt with under an order of the Court (z) ; and in any case upon 
conviction of a capital crime) he may also bo dealt with under an order 
of the Secretary of State ’’ (a). 

But the only instance in which a Court is authorised to deal with a 
defective against whom an offence is charged or proved without 
proceeding to a conviction,” is where the Court (being a Court of 
summary jurisdiction) has power to deal with the case summarily, 
under the ordinary law (&). 


($) Oppenk, 182—194 ; cl TayL, Princ,, L, 817-820, 880-2. 

(t) Per LarHng, X, M. v. TJiomas, 7 Or. A. B. 36 (1911) ; cf. E, v. Philpot, ib. 
140 (1912) ; E. V, Smith, 8 Or. A. B. 72 (1012). 

(t^) 3 <S5 4 Geo. 5, c. 28. 

(a?) Sect. 1 (d). 

(y) Sect. 2 (1) (b) (ii.), ^ 

{ 2 ) Sect. 4 (b) ; and as to procedure vide s. 8. 

(a) Sect. 4 (c) ; and as to procedure, vide s. 9. 

(5) Proviso to s. 8 (1). « 


M.E. 


14 
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II. CoMPxasioliT BY Human Agency. 

Compulsion by mankind, in order to form an excuse under the principle 
of absence of volition, must be so complete as to leave no room for 
choice. In other words, the conduct in question must be that, not of 
the apparent agent (in whose favour the excuse is alleged), but of the 
person directing or controlling him. 


(1) Physical Compulsion, 

“ If there be an actual forcing of a man, as if A. by force take the 
arm of B., and the weapon in his hand, and therewith stabs C,, whereof 
he dies : this is murder in A., but B. is not guilty (c). But if it be only 
a moral force, as by threatening, duress or imprisonment, etc., this 
excuseth not ” (d). 


(2) Innocent Agency. 

Another legitimate application of the excuse of compulsion arises in 
the case of innocent agency : where one person is employed by another 
to do an act which the former beheves to be innocent, but which is in 
fact of a criminal character. 

There is, however, under our law no excuse of agency apart from, or 
independently of, the total absence of mens rea, which brings the case 
of an innocent agent under the principle of absence of intentionality. 

A man cannot successfully plead that, in respect of the conduct 
charged against him, he acted as an agent or in pursuance of the com- 
mand or request of another person, unless he can show further that, 
having giving such attention to his conduct as the law required of him, he 
believed what he did to be perfectly lawful (e). 

The defence of innocent agency is, therefore, in reality only a par- 
ticular application of the doctrine of mens rea, or intentionality — a 
fact which is best illustrated by reference to certain cases arising under 
the old law as to principals and accessories. 


(c) Bait., c. 145, p. 473 ; Blowd., Com., 19 a. 

{d) Hale, I., 433. 

(e) Vide E, v. Kndl, 1 Barn., K. B. 305 (1728) ; B. y. Sylvester, 9 B. & 0. 61 
( 1829) ; B. V. James, 8 C. & P. 131 (1837) j WiUon v. Steimrt, 32 L. X M. C. 198 
(1863). 
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Until certain inconveniences of tlie common law were remedied by 
tlie Principals and Accessories Act, 1861 (/), it was a matter of practical 
importance in prosecuting and indicting a felon, to decide whether 
his conduct was that of a principal, or that of an accessory ; and in 
cases where the crime charged in an indictment was committed in the 
prisoner’s absence, it frequently became necessary to distinguish, with 
the utmost nicety and care, between the guilt of a principal in the first 
degree, who commits the crime by an innocent agent {g), and the 
complicity of an accessory before the fact, who counsels, procures, or com- 
mands the commission (in his absence) of a felony by an accomplice Qi). 

The doctrine of the common law on this subject was well stated by 
Foster, who (after speaking of a principal in the second degree) wrote : — 

“ He must be present at the perpetration ; otherwise he can be no 
more than an accessory before the fact, except in some special cases 
founded in necessity and political justice. I mean that justice which 
is due to the public, m malefieia remcmeant impimita, 

“A., with intention to destroy B., layeth poison properly disguised 
in his way; B. taketh it and dieth. A., though absent when the poison 
was taken, is a principal : and if this had been done at the instigation 
of C., he if absent would have been no more than an accessory in the 
murder ; unless they had both mingled the poison, and laid it in the way 
of B. ; for in that case both of them would have been principals, each 
of them having gone as far as the other towards perpetration. 

“ If A. had prepared the poison, and delivered it to D., to be adminis- 
tered as a medicine, and D., accordingly, in the absence of A,, had 
administered it not knowing that it was poison, and B. had died of it, A. 
would have been a principal in the murder, on the same foot of necessity ; 
for, D. being innocent, A. must have gone wholly unpunished if he 
could not have been considered as a principal. But if D. had knowix 
of the poison, as well as A. did, he would have been a principal in the 
murder, and A., if absent, an accessory before the fact ; for the rule of 
necessity already mentioned doth not here take place. 

“ The law is the same in the case of inciting a madman, or a child, 
not at years of discretion, to commit murder or other felony in the 
absence of the person inciting.” (i). 

In R, V. Manley (A), the prisoner induced a boy of the age of nine 


(/) 24 & 25 Viet. 0 . 94, ss. 1 and 2. 

ig) St. Pig., art. 37 ; v. Michael, 9 0. P. 356 (1840). 

{h) St. Pig., art. 40 ; E, v. Soares, R, & R. 25 (1802). 

(i) Post., 349. 

{k} R. & R. 104 (1844). 


I4r—Z 
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years to rob Ms father’s till and give him the money. Upon an indict- 
ment of the prisoner for larceny as a principal, it was successfully urged 
on Ms behalf that he could not be convicted thereunder, if the child 
knew what he was doing ; and he was acquitted under tiie direction of 
Wightman, J., who said : — 


“ If you believe the story told by the child, you will have to determine 
whether that cMld was an innocent agent in this transaction ; that is, 
whether he knew that he was doing wrong, or was acting altogether 
unconsciously of guilt, and entirely at the dictation of the prisoner f 
for if you should be of opinion that he was no% an innocent agent, you 
cannot find the prisoner guilty as a principal under this indictment.” 


Upon an indictment for forging a receipt, in the name of one William 
Smart, upon a money order for £5, it was proved that the prisoner 
wrote a letter, in that name, to an innocent agent, named Bartlett, 
desiring him to obtain payment of the money, and saying that Bartlett 
was “ at liberty to sign his hand ” to the order in question if necessary. 
Bartlett, under the belief that he was authorised so to do by William 
Smart, received the money, and transmitted £4 17s. 6d., the balance- 
after deducting his expenses, to the prisoner. Upon these facts, Piatt, B., 
having conferred with Pollock, C.B., said : — 

‘‘ We agree in thinking that, as Bartlett was an innocent agent, the 
signing the name William Smart by him is just the same as if it: had been 
done by the prisoner himself ; and that it is therefore a forgery ” (1). 


In another case the prisoner was convicted of stealing large quantities 
of coal, by carrying the workings of his mine beyond the boundaries 
included in his lease ; and Erie, J., directed the jury as follows : — 

“ The prisoner did not, by his own hand, pick or remove the coal : 
but if a man does, by means of an innocent agent, an act which amounts 
to felony, the employer, and not the innocent agent, is the person 
accountable for that act ” (m). 

The same considerations apply, where the innocent agent, though 
consciously performing the actus reus suggested to him by a guilty 
instigator, does so merely under the direction of the person intended to 

{1) JR, V, GUfford, 2 C. & K. 202 (1845), 

(m) B, V. Bleasdale, ib. 765 (1848) ; of. i?. v. Butcher, 8 Cox, 77 (1858) ; B. v. 
Dowey, 11 Cox, 115 (1868), as to false pretences. 
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be defrauded by tbe proposed crime, and in an order to entrap the 
person instigating him. In such a case there is no guilty intent on 
the part of the agent, and the person instigating the crime is there- 
fore the principal in the first degree. 

In R, t. Bannen (n) the prisoner employed a die-sinker to manufacture, 
for a pretended innocent purpose, a die calculated to make shillings. 
The die-sinker, suspecting fraud, informed the Commissioners of the 
Mint ; and, under their directions, made the die, for the purpose of 
'detecting the prisoner. It was held that as the die-sinker was an 
innocent agent, the prisoner was rightly convicted as a principal. 

The foregoing, and other cases bearing on the same rules of law, 
though concerned directly not with the conduct of the agent but with 
that of the instigator, have an important bearing on any excuse of 
innocent agency set up in defence to an indictment ; for they show 
clearly that the law does not, as might possibly be inferred from some of 
the words used by Foster in the passage above quoted, apportion the 
blame between the person who suggests a crime and the person who 
under his direction carries it out, but that the sole point of import- 
ance is, whether the agent acted innocently in the strict meaning of the 
word. If, on the one hand, he knew or suspected himself, or ought to 
have known or suspected himself, to be committing or assisting in a 
crime, then he, and not the instigator, is the principal felon. If, on the 
other hand, after due enquiry, or with due attention to the circum- 
stances, he was acting in entirely good faith, and did not comprehend 
the facts as falling under the law prohibiting the conduct in question, 
then the instigator is the principal and sole felon, as being in reality the 
only person upon whose wish or desire the commission of the ofience 
depended. 

In case of any degree of mens tea on the agent’s part, the law treats 
him as an independent person : for, “ if a person does an act of this 
kind with a guilty intent, he is not the agent of anyone ” (o). 

The rule that a servant or agent who can show honafides, and entire 
absence of guilty intention or negligence, cannot he co"nvicted in respect 


(w-) 2 Moo. 309 (1844) ; of. M. v. VaUer^ 1 Cox, 84 (1844), 
(o) Per Aldersoii, B., M. v. Bull, 1 Cox, 28 (1845), 
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of alleged unlawfixl conduct witHu the scope of his employment or 
authority appears never to have been departed from. 

The considerations of public necessity, which have sometimes led 
the Courts to construe statutes as making masters responsible for their 
servants’ acts in the absence of personal mens tea (p), do not seem to 
apply conversely, so as to necessitate a quasi-criminal responsibility 
on the part of a servant for acts innocently done by him under the 
orders or directions of his master. 

In Williamson v. Norris (q) the respondent, a servant of the House--' 
of Commons, sold liquor, the property of the House, at a iar within 
the precincts of the House, to a person who was not a member of 'Parlia- 
ment, and without any licence having been taken out for such sale. 
Upon a case stated it was held that the respondent was not guilty of 
an offence against the Act, and could not be convicted. Lord Russell, 
C. J., said : — 

It is contended for the appellant that section 3 ought to be read as 
if the words ‘ without being duly licensed ’ were ‘ without being pro- 
tected by a license ’ ; but that would be putting a violent gloss upon the 
words, and to do so is not necessary for the purpose of giving effect to 
the Act. ... It is true that there are ca-ies where the Legislature in 
its wisdom has declared that, in the particular class of oases dealt with, 
a man is to be treated as guilty of the offence in question, although he 
has not acted with negligence, and had no guilty mind. There are several 
such cases, but they form an exception to the general rule of law. The 
general rule of English law is, that no crime can be committed unless 
there is mens rea. ... I am of opinion that if there was any offence at 
all, it was an offence committed by those who authorised the sale, and 
therefore the respondent is not liable to be convicted.” 

A somewhat similar question arose, in#another case, upon the con- 
struction of sec. 29 of the Weights and Measures Act, 1889, which 
provides that an inspector may enter any building where coal is kept for 
sale, or may stop any vehicle carrying coal for sale or delivery to a 
purchaser, and weigh any quantity of coal found ; and if it appears 
that any quantity of coal so weighed is of less weight than that repre- 
sented by the seller, the person selling or keeping or exposing the coal 
for sale, or the person in charge of the vehicle^ as the case may l&c, 


(p) Infra, “ (3) Responsibility for Servants’ Acftj.” 

(?) 1899, 1 Q. B. 7, under the Licensing Act, 1872, s. 3 ; see now Licensing 
(Consolidation) Act, 1910, s, 65. 
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is liable to a fine. A servant in cbarge of a veHcIe innocently 
delivered tberefrom, to customers, coal of less weight than that repre- 
sented by his employers, having himself no knowledge of any short 
weight. He was convicted by the justices, on the ground that he was 
the person in charge of the vehicle, and that his contention, to the 
effect that he was merely an innocent agent, was incorrect, he being 
able to protect himself by seeing that the sacks of coal were of the 
proper weight, before taking them out of the yard. Upon a case stated, 
the conviction was quashed. Lord Alverstone, C. J., saying : — 

“ It is a general principle of the criminal law, that a man is not to be 
convicted of a crime if he has no mens rea. There are no doubt a number 
of exceptions to that rule, which are based upon the terms of particular 
statutes, for example, certain offences under the Licensing Acts, and 
the Sale of Food and Drugs Act. But this Act creates no exception 
to the general rule. ... To come within the scope of the Act, the person 
in charge of the vehicle must be selling, keeping or exposing the coal for 
sale. The words, * as the case may be,’ were inserted to cover the case 
where a representation has been made by a person who is not himself 
the owner of the coal, but who is actmg as an agent in selling or exposing 
it for sale, and is sent out by the coal merchant, not merely to deliver 
coal which without the agent’s knowledge is in fact of less weight than 
that represented, but to make a representation himself as to the weight 
of the coal he is selling, and to sell coal of less weight than that repre- 
sented by himself ” (r). 

In some cases, however, where servants have been unable to prove 
that their personal conduct was in entirely good faith and without 
culpable negligence, so as to make out a good defence by reason of the 
absence of mens rea on their part, it has, in connection with certain 
statutory offences, been found necessary to consider a rather more 
difficult question — viz., whether the statute prohibits the servant 
himself from committing the particular acts in respect of which he is 
charged, or whether its operation is confined to prohibiting a general 
course of action on the part of the master only, so that the servant could 
not in any case commit the crime in question, although the particular 
acts performed by him may involve his master in criminal or quasi- 
criminal liability. 

The cases in question have arisen upon the construction of various 

(r) Paul V. Hargreaves^ 1908, 2 K. B. 289 ,* of. Moherts v. Woodward, 25 Q. B. B. 
412 (1890). 
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provisions contained in the Sale of Food and Drugs Act and the Licensing 
Acts. 

In Iloichin v. Hinimarsh (s) a servant of a dairy company who sold 
his master’s milk to a custoi5er was held to be a seller within the meaning 
of sect. 6 of the Sale of Food and Drugs Act, 1875, whicfi provides under 
a penalty that no person shall sell to the prejudice of the purchaser any 
article of food or any drug which is not of the nature, substance and 
quality of the article demanded by such purchaser.” The milk was 
supplied to the dairy company by a third party, under a written agree- 
ment whereby it was warranted pure. The defendant did not test t£e 
milk in question on receiving it, although he had an instrument for the 
purpose, and frequently tested milk so received by him. Lord Coleridge, 
C.J., said : — 

In my opinion a person who takes the article in his hand and per- ' 
forms the physical act of transferring the adulterated thing to the 
purchaser, is a person who sells, within this section.” 

Mathew, J., said : — 

‘‘It is clear from the series of sections following section 6 that the 
Legislature meant to deal with the person who does the physical act. 
Thus, in section 17, it is plain that the person exposing the article for sale 
may be either tlie principal or the agent. It would be an extraordinary 
interpretation of the Act to hold that even where it was shown that the 
person who did the act was guilty, his employer alone should be liable 
to be convicted.” 

In Commissioners of Police v. Cartman {t), where the point directly in 
issue was the quasi-criminal responsibility of the master for his servant’s 
acts, the Court had to construe a different kind of enactment, imposing 
stringent duties upon a specified class of persons (of whoxn the master 
was one) in the conduct of their business. The enactment in question 
was sect. 13 of the Licensing Act, 1872 (u), which inflicted certain penal- 
ties if any licensed person . . . sells any intoxicating liquor to any 
drunken person.” The decision of the Court, holding the master liable 
for his servant’s acts, was grounded partly on the impossibility of holding 
the servant himself liable under an enactment the operation of which was 

(8) 1891, 2 Q. B. 181. 

(i) Infra, 

(u) Now sect. 75 (1) of the Consolidation Act, 1910. 
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expressly confined to “ licensed persons,’’ Lord Russell, C* J., remarkiag 
that “ there was no machinery by which the person actually selling can 
be convicted ; a penalty can only be inflicted on the licensee.” 

Boyle V. Smith (-?;) was another case where the question in dispute 
quasi-criminal liability of the master ; but here the enactment 
was of a general description (binding not a particular class of persons 
only, but everybody) against selling liquor without a licence ; and the 
following observations on the position of the servant were made by 
Lord Alverstone, C. J. : — 

“ It was said that Williamson v. Norns (y) decided that a servant 
could not be prosecuted for a sale of this kind. In my opinion that case 
does not go so far as that, and I do not think that the Court intended to 
decide anything of the kind. Wliat was decided, as an inference of 
fact drawn by the Court, was that there was no sale by the respondent,, 
but by the Kitchen Committee of the House of Commons. I have no 
hesitation in saying that, in my opinion, if a servant in such a case 
chooses himself to make a contract and sell liquor, he is liable to a penalty 
under section 3 ” (z). 

In other words, the distinction between Williamson v. Norris and Boyle 
V. Smith is that between the case of a servant acting without mens rea 
and the case of a servant selling on his own account, or otherwise know* 
ingly contravening the statute. 

The foregoing cases have been recently considered by the Court of 
Criminal Appeal in Caldwell v. Bethell (a), where a summons against a 
barman, for selling less than half a pint of draft liquor otherwise than 
by standard measure, contrary to the Licensing (Consolidation) Act„ 
1910 (6), had been wrongly dismissed by the stipendiary magistrate, 
on the ground that no one but the licensee could be guilty of that offence.. 
The respondent, who was employed by a licensee on licensed premises,, 
served a woman with a small quantity of beer in a jug without measuring 
it, the licensee being absent at the time and having no knowledge of the 
transaction. The Court referred the case back to the magistrate, to 
hear again, and Lord Alverstone, C. J., said : — 


(v) Infra. 

(x) Sect. 3 of the Licensing Act, 1872 ; now sect. 65 of the Act of 1910. 

(y) Supra. 

(z) Cf. StamfieU v. Andrews^ 25 T, L. R. 259 (1909), per Walton, J. 

(a) 1913, 1 K. B. 119. , " 

(b) 10 Edw. 7 & 1 Geo. 5,^- 24, s. 69 (2). 
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“ The section before ns is one which deals with the physical act of 
drawing liqnor from a larger vessel into a smaller, measuring it, and 
handing it over to the customer, and that is an act which in ninety- 
nine cases out of a hund^jed, certainly in the larger public-houses, 
would be done by the servant and not by the licensee hijpself. It enacts 
that an offence shall be committed by any person who sells in contra- 
vention of its provisions, and secondly by any one who suffers any 
other person under his control so to sell ; and if the word ‘ sell ’ were 
there confined to the transfer of the property in the liquor by the person 
to whom it belongs the latter limb would have no meaning. Therefore, 
I come to the conclusion that the offence of selling liquor without 
measuring it may be committed by persons other than the one whose 
property it is.” 

Avory, J., made the following comment upon the other cases referred 
to above : — 

** I think that this case ought to be decided upon the same principle 
as that which was acted upon by the Court in Eotchin v. HindmarsJi (c), 
and there applied to similar words in the Sale of Food and Drugs Act, 
namely, that the person who performs the physical act of transferring 
the thing to a purchaser is a person who sells within the meaning of 
the section. In so deciding we are not, in my opinion, deciding contrary 
to any previous case. With regard to Williamson v. Norris (c), I think 
that the whole pith of that case is to be found in the sentence of Lord 
EusseU’s judgmeirt where he says ‘ I am of opmion that the true meaning 
vof the section ’ — section 3 of the Licensing Act, 1872 — ‘ is that the sale 
which is prohibited must be a sale by the person who ought to be 
licensed.’ I think that those words have no application to the section 
before us, and that the magistrate was wrong in the view that he took. 
With regard to Commissioners of Police v. Carlman (c), when one comes 
to look at the section under which the respondent was charged, it is 
i-clear that the offence was one which could only be committed by the 
holder of licence.” 


(3) Responsibility for Servants'^ Acts. 

The principle of compulsion, or absence of volition, is that upon 
which is founded the general rule that a master is not liable criminally 
for the unlawful acts, neglects or defaults of his servants, committed 
without his authority or privity {d). He is not liable, because the doing 

(e) Supra. 

B. V. Huggins, 2 Ld. Raym. 1574 ; Ken<^ S. C., 35 (1730) ; Woodgate v. 
Kruadihm, 2 T. R. 148 (1787). 
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or not doing of tte act in question depended, not upon Ms choice or 
desire, but upon that of the servant ; and — 

“ In all cases where a man does that act \/hioh makes a thing to be 
what it is, he is, ai3d must be construed to be, the doer of that thing ($)• 

Qui facit jper alium facit per se is a maxim of criminal as well as of 
civil law (/) ; but a great difierence arises in respect of its application 
thereto (g). 

‘‘It is a weH-established distinction, that while a man is civilly respon- 
sible for the acts of his agent, when acting within the established 
limits of his authority, he will not be criminally responsible for such acts, 
unless express authority be shown, or the authority is necessarily to 
be implied from the nature of the employment. . . . Under ordinary cir- 
cumstances, the authority of the agent is limited to that which is lawful. 
If in seeking to carry out the purpose of his employment he oversteps 
the law, he outruns his authority, and his principal will not be bound 
by what he does ” (h). 

For the purpose of securing the conviction of a master or principal, 
therefore, the criminal acts committed by his servant or agent must 
ordinarily be shown to have been so committed either with his express 
authority or sanction, or else in such circumstances that his privity can 
fairly be gathered or inferred from the facts proved (i). 

I know of no instance in which a master is criminally liable for 
the act of his servant, imless he is made so by statute, or unless the act 
of the servant is, from its very nature, obviously the act of the master. 
... In the case of a servant selling an indecent book, it would be 
presumed to be the act of the master, who was keeping indecent books 
for sale and the liability of a master for the act of his servant in supply** 
ing drink to a constable on duty arises, not by virtue of an express 
statutory enactment that he should be liable, but because to permit 
him under such circumstances to avail himself of a plea that he was 
ignorant of his servant’s acts would be contrary to the whole spirit of 
legislation on the subject ” (ft). 

(e) Per Holt, C. J., M. v. Bear, 2 Salk. 417 (1698), cit. Mahneg v. 

210, at p. 212 (1812). 

(/) Vide Bac. Max. 16; E, v. Cooper, 8 Q. B. 533 (1846); Parices v. Prescott^ 
L. E. 4 Ex. 169, per Byies, X, at pp. 182-3 (1878). 

ig) Harrison v. Leaper, 26 J. P. 373, 386 (1862). 

(ft) Per Cockburn, C.J., Wilson v. RanUn, 34 L. J. Q. B. 62, 67 (1865) ; cf. per 
Lord Wensleydale, Cooper v. SUde, 6 H. L. Cas. 793 ; 108 E. E. 292 (1858). 

(i) Wilson v. StewaH, 32 L.€; M. 0. 198 (1863). 

(ft) Per Pollock, B., Eoher^j^. Woodward, 25 Q. B. B, 412, 415. 
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Before the exceptions to this rule are examined, two or three important 
cases must be noticed, in which the general principle has been recognised 
and applied. 

By sect. 10 of the Mines Regulation Act, 1860 (1)^ it was provided 
that certain general rules should be observed in every coal mine by the 
owner and agent thereof, including a rule that safety lamps should be 
examined and locked by a person duly authorised for that purpose. 
By sect. 22 a penalty was imposed on the owner or agent if, through 
the default of such owner or agent, any of such general rules as aforesaid 
were neglected or wilfully violated. In Dickinson v. Fktcher (m) the 
owner of a mine appointed a competent person, but the latter delivered 
out certain lamps to miners unlocked. It was held that, in the absence 
of any personal default on the part of the owner, he was not liable to a 
penalty in respect of the act of the person employed by him : — 

I think the subsequent legislation on the subject fortifies the view 
that I take of the construction of the former Act. It is provided by 
35 & 36 Viet. c. 76 (n), in several of the sections of that Act, that in the 
event of any contravention of the provisions of the Act, the owner, 
agent and manager of the mine shall each be guilty of an ofience against 
the Act, unless he proves that he had taken all reasonable means to 
prevent such contravention. This is an explicit enactment in pari 
materia, and it appears to me to support the view which the Court 
takes of the intention of the Legislature in 23 <Sc 24 Viet. c. 151. For 
these reasons I am of opinion that the magistrates were right in refusing 
to convict ’’ (a). 

“ We are called upon to construe a penal enactment. Those who 
contend that the penalty may be inflicted, must show that the word,s 
of the Act distinctly enact that it shall be incurred under the present 
circumstances. They must fail, if the words are merely equally capable 
of a construction that would, and on^e that would not, inflict the 
penalty ” (p). 

‘‘ The general principle on which penal statutes imposing a penalty 
for neglecting to do any act must, in the absence of distinct words to 


(l) 23 & 24 Viet. c. 151 ; see now Coal Mines Regulation Acts, 1887 to 1908. 

(m) L. B. 9 C. P. 1 (1873) ; cf. ffoivells v. W^nne, 32 L. J. M. 0. 241 (1863) ; 
also F. V, EandUy, 9 L. T. N. S. 827 (1864), under 6 & 6 Viot. o. 99, ss. 8 and 13. 

{n) Vide BaUr v. Pearler, L. B. 3 Ex. D. 132 (1878) ; see now 50 & 51 Viet. c. 58, 
ss. 49, 50. 

(o) Per Keating, J. "'k 

( 2 >) Per Brett, J. 
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tlie contrary, be construed is, that by neglect sometbing in tbe nature 
of personal or wilful neglect is meant. ... It would be straining tlie 
words of this Act, as it seems to me, far beyond tbe limits wbicb tbe 
general rules of law and tbe decisions bavd' laid down in tbe case of 
penal enactments? to say that under tbe mere word neglect a person is 
to be liable to penal consequences for wbat was wholly tbe fault of some- 
one in bis employ, and not in any way bis fault ” (q). 


Again, it is provided by sect. 56 of tbe Highways Act, 1835 (r) that 
if a ‘Surveyor shall lay or cause to be laid any heap of stone or other 
matter or. thing upon any highway, and allow tbe same to remain there 
at night to tbe danger or personal damage of any person passing thereon, 
all due and reasonable precautions not having been taken by tbe said 
surveyor to guard against tbe same, be shall forfeit a sum not exceeding 
£5. In Hardoastle v. Bielhy{s) a cart was injured through contact 
with a heap of stone wbicb bad been allowed to remain after nightfall 
on a highway. Tbe stone bad been laid there by a carter who acted 
under tbe orders of a person to whom tbe surveyor bad given general 
directions as to repairing tbe road, but tbe surveyor did not himself 
know that tbe stone bad been laid there. Upon these facts, it was held 
that there was no evidence of an offence by tbe surveyor within tbe 
meaning of tbe section. An analogy to Bond v. Evans (i{) was suggested 
in argument, and it was urged that tbe object of sects. 55 — 57 was tbe 
protection of tbe public against arbitrary or negligent conduct by 
surveyors ; that those sections did not, like sect. 72, contain tbe word 
wilfully ; and that tbe meaning of sect. 56 appeared to be, that where 
a heap of stone was left on tbe highway at night, a presumption of 
negligence arose against tbe surveyor of tbe district. Hawkins, J., 
however, said : — • 

I need not express an opinion upon tbe abstract problem which wo 
are invited to solve. I can conceive circumstances under wbicb a sur- 
veyor might be liable to a penalty under tbe section for having left 
stones on tbe highway at night, although there was no evidence that he 
personally knew that they bad been left there. Whether he would or 
would not be so liable in any particular case must depend upon the course 


(q) Per Denman, J. 

(f) 5 & 6 Will. 4, c, 50. 
{sf 1892, 1 Q. B. 709. 
(t) Infra- 
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of business as between tbe surveyor, tlie district board, and tlie inert 
employed to mend tbe roads. But in tbe present case there is no 
evidence that tbe appellant either ' caused tbe stones to be laid on tbe 
highway’ or ‘allowed tb5m to remain at night upon the highway/ 
so as to cause danger. . . . My judgment has no general application,, 
but is confined to the circumstances of this particular case.” 

Collins, J., said : — 

“ As regards the first ofience, I see nothing in the terms of the section 
to indicate that it can be committed unless the laying of the stones on 
the highway is proved to have been in some sort the act of the surveyor. 
There must be evidence that the stones were laid upon the highway by 
his authority. As to the second ofience, there is rather more difficulty. 
The word allow seems to admit the consideration whether or not the 
ofience can be committed where negligence on the part of the surveyor 
has been proved, although he may not have been proved to have any 
personal knowledge that the acts which have caused the injury have 
taken place. It is unnecessary, however, to decide this question, 
because in this case there is absolutely no evidence of negligence on 
the part of the surveyor. It would be monstrous to hold that a man 
may be fined under the statute because an accident has happened, 
which it was impossible for him to prevent for the simple reason that 
it was impossible for him to find out that the circumstances which 
led to the accident had occurred, and therefore impossible for him to 
take the precautions which are enjoined upon him by the statute. 
Anyone would shrink from construing a statute in such a way as to make 
such a conviction possible.” 

Under sect. 28 of the Merchant Shipping Act, 1876 (u), any owner or 
master of a British ship who allowed the vessel to be overloaded to a 
specified degree was liable to a penalty not exceeding £100. In Massey 
V. Morriss (x) the Court quashed the conviction of a shipowner imder 
this section, for the overloading of his ship by the master, without his 
knowledge or assent : — 

“ Did the defendant allow the ship to be so loaded ^ There is no 
evidence whatever that he did so, unless the mere fact that he appointed 
the master, who allowed it to be done, amounted to an allowing of it 
by himself. But I do not think that that could possibly have been 
the intention of the Legislature. Of course, there may in some cases 
be circumstances from which you may fairly draw the conclusion that 


(%) 39 & 40 Viot. c, 80 ; see now the Merchant Shipping Act, 1894 (67 & 58 
Viet. c. 60), s, 442. \ 

(a?) 1894, 2 Q. B. 412 ; cf. Wilson v. Rankin, L. R. 1 Q, B. 162 (1865). 
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the owner appointed a particular master knowing tkat lie would over- 
load tke skip, and intending tkat ke skonld do so ; but tkere is no 
evidence of any suck circumstances kere. Tkere is notking beyond 
tke bare fact tkat tke appellant appointed 1}ke master, and tliat is not 
enougk. Eefereftce kas been made to tke alekouse cases. But tke 
explanation of those cases is this : licences to keep alehouses are only 
granted to persons of good personal character, and it is obvious tkat tke 
purpose of so restricting tke grant of licences would be defeated if tke 
licensed person could, by delegating tke control and management of 
tke house to another person who was altogether unfit to keep it, free 
himself from responsibility for tke manner in which tke house was 
conducted. The cases are not analogous ” (y). 

Similar principles apply to ofiences by omission : c.y., a master 
cannot be criminally liable for tke failure of his servant to comply with a 
statutory order for the disinfecting of his cattle, if he (the master) be 
unaware of tke promulgation of such order, and guilty of no negligence 
or culpable inattention {z). But in some cases, and for some purposes, 
e,g,^ stamp-licking,” {a) a positive duty may be imposed upon a person 
by statute in suck a manner as, though not to necessitate tke performance 
thereof by him in propria persona, yet to put him upon his peril as to the 
performance thereof by his servants or deputies. Such cases are excep- 
tional, and approximate closely to quasi-crime. 

It kas been suggested, as a moot point (&), that criminal liability 
may conceivably be assumed by mere ratification of, as distinct from 
participation in, a criminal act ; or, in other words, tkat the maxim 
omnis ratihabitio retrotrahitur et mandato priori cequiparatur {c) may be 
applicable to criminal law, as well as to the law of contract and tort. 

In R, V. Woodward (d), where tke prisoner’s wife received stolen goods 
on his behalf without his authority or knowledge, and tke prisoner 


( 3 (f) Per Cave, J. 

(z) SearU v. Mei/noUs, 7 B. S. 704, per Cockburn, C.J. (1866); cf. OasweU v. 
Hundred Home Jmtices, 54 J. P. 87 (1890), as to not admitting constable to 
licensed premises. 

{a) Qodman v. Crofton, 78 J. P. 133 (1914), under the National Insurance Act, 
1911, ss. 4 (2), 7, and 69 (2), and the National Health Insurance (Collection of 
Contributions) Regulations (England) (1913), rr. 3, 6. 

(6) Broom, Leg, Max., 660. ^ 

(c) Co. Litt. 207 a. 

(d) L. & 0. 122 (1862) ; cl &. v. JDriiig, B. & B, 329 (1857), where the husband’s 
conviction was quashed for anabiguity. 
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tk. .giw B„ p,ic. ,itk him, his oo.Jm» 

111 SO doing was hold to amount to somcthin«- more than mAvo 

ratification and ho was hoh^to have boon properly convicted as ha^as 
by cmplrtp,; ,h, taiMction, totap „iU j„t fc tie 
rocomiig the stolen goods. 

The notion that an offence of any kind can be committed by mere 
ratification after the event, is so utterly opposed to the doctrines 

llTrV t accessories ttn 

need hardly be seriously discussed. The only shadow of authofitv 

to be found for it is an obiter dictum of Lord Wensleydale, in a case of 
corrupt practices by a person acting on behalf of a paJwnta^ In^^ 

The context (/) seems to show that Lord Wensleydale was here 
refemng to some possible act of ratificiition or expreslon of approve 
on the part of the principal, which might afford evidence of the eStence 
of some prior authority or actual connivance on his part (g). 

noudiabihtrfcr 1 general rule of a master’s 

1 1 ^ the same 

lines as exceptions to the doctrine of ignorantmfacti (h). 

In the first place, common nuisances, and certain statutory offences in 
nature of nuisances, form an important class of exceptions from the 

supel tInSni' the 

the refuse of ffasw n ladicted for a nuisance in permitting 

t ^retuse of gasworks to b e conveyed into a public riven It was 

fh) ® Blackburn, at p. 99. 

84^<LJ.*3,t. M. C. 53 (1868), under 
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proved that the directors left the management of the works to the 
sixperintendent, who directed the engineer, and that the latter gave 
orders to the rest of the workmen. Lord Denman thus directed the 
jury 

‘‘ It is said that the directors were ignorant of what had been done. 
In my judgment, that makes no difEerence ; provided you think that 
they gave authority to the superintendent to conduct the works, they 
will be answerable. It seems to me both common sense a id lawi 
that if persons, for their own advantage, employ servants to conduct 
works, they must be answerable for what is done by those servants.” 

In R. V. Stephens {h) it was held that the owner of works carried on 
for his profit by his agents is liable to be indicted for a public nuisance 
caused by acts of his workmen in carrying on the works, though done 
by them without his knowledge and even contrary to his general orders. 
The defendant was the owner of large slate quarries near a river, and 
was indicted for obstructing navigation by casting large quantities 
of slate rubbish into the river. He was over eighty years old, and 
unable personally to superintend the working of the quany, which was 
managed for his benefit by his sons. The workmen had been prohibited 
both by the defendant and by his sons from depositing the rubbish in the 
river. A rule was obtained for a new trial, for misdirection to the 
efiect above stated, but was discharged by Mellor, Shee, and Black- 
burn, JJ. : — 

“ It is quite true that this, in point of form, is a proceeding of a criminal 
nature, but in substance I think it is in the nature of a civil proceeding. 
. . . There may be instances of such a character that the rule I am 
applying here would not be applicable to them, but here it is perfectly 
clear that the only reason for pipoceeding criminally is that the nuisance, 
instead of being merely a nuisance afiecting an individual, or one or 
two individuals, afiects the public at large, and no private individual, 
without receiving some special injury, could have maintained an actioir. 
Then, if the contention of those who say the direction is wrong is to 
prevail, the public would have great difficulty in getting redress. The 
object of this indictment is to prevent the recurrence of the nuisance. 
The prosecution cannot proceed by action, but must proceed by indict- 
ment, and if this were strictly a criminal proceeding the prosecution 
would be met with the objection that there was no mens rea : that the 
indictment charged the defendant with a criminal offence, when in 


M.E. 


(k) L. R. I Q. B. 702 (1866). 
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reality tkere was no proof that the defendant knew of the act, or that 
he himself gave orders to his servants, to do the particular act he is 
charged with ” (1), 

I only wish to guard myself against its being supposed that, either 
at the trial or now, the general rule that a principal is not criminally 
answerable, for the act of his agent, is infringed. All that it is necessary 
to say is, that when a person maintains works by his capital, and 
employs servants, and so carries on the works as in fact to cause a 
nuisance to a private right, for which an action would lie, if the same 
nuisance inflicts an injury upon a public right, the remedy for which 
would be by indictment, the evidence which would maintain the action 
would also support the indictment ’’ (m). 

Where, however, a particular act or omission, although in the nature 
of a nuisance, is rendered punishable by the infliction of a statutory 
penalty, the question whether personal mens rea is essential to liability 
is governed by the ordinary rules as to the construction of penal statutes, 
and not by the considerations which arise upon an indictment for a 
common law nuisance. 

Thus, in Ohisholm v. Boulton (n), where the defendant was personally 
guilty of no negligence, but his stoker carelessly used a furnace so as to 
emit smoke, and the master was summoned for having negligently 
used a furnace so that smoke was not effectually consumed (o), it was 
held that personal mens rea on the defendant’s part was an essential 
ingredient in the offence : — 

“ Though the Legislature undoubtedly may enact, as in the case of 
certain of the offences under this very Act it has enacted, that persons 
shall be criminally responsible for the doing of particular acts, even 
though they have no guilty mind in doing them, yet it is for the pro- 
secution in each case to make out ole^^iily that the Legislature has in 
fact so enacted ” (p). 

It lies on those who assert that the Legislature has so enacted to 
make it out convincingly by the language of the statute ; for we ought 
not lightly to presume that the Legislature intended that A. should be 
punished for the fault of B.” (g). 

(l) Per MeUor, J. ' 

(m) Per Blackburn, J. 

{n) 22 Q. B. D: 736 (1889). 

(o) Under tbe Smoke Nuisance (Metropolis) Act, 1853, s. 1 (now 54 & 55 Viet, o, 76). 

(p) Per Pield, J. ^ 

iq) Per Cave, J. ; of. Wilcocics v. Sands, 32 J, P. 565 (1868), under a Local 
Improvement Act ; B. v. Bennett, ante, Chap. VII. 
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On the other hand, under an Act making it an offence either to use a 
furnace or fireplace which does not so far as practicable consume the 
smoke, or to use a chimney (not of a dwelling-house) which sends forth 
black smoke so as to be a nuisance, a master cannot shelter himself 
behind the negligence of his servant in respect of the latter offence (r). 
Where, therefore, the owners of a mill which on several occasions sent 
forth black smoke were summoned for that ofience, but the summons 
was dismissed because the furnaces were properly constructed and the 
defendants had exercised reasonable and proper supervision, and the 
nuisance was found to have arisen solely through the negligence of the 
stokers, without any negligence on the part of the defendants or their 
foreman, it was nevertheless held that the justices ought to have con- 
victed {s). 

Secondly, the various provisions of statutes relative to the adulteration 
of food and regulation of the sale of goods, which have been seen to 
create quasi-crimes in derogation from the principle of intentionality, 
have the effect also of maldng a master liable quasi-criminaliy in respect 
of the acts or defaults of his servants, without any degree of privity on 
his part. 

Thus, in Broivn v. Foot (t), it was held that a master milkseller may 
be convicted of selling adulterated milk {u), although it was adulterated 
by his servant without his knowledge or connivance, and was quite 
pure when entrusted to the servant for sale : — 

“ The master must be taken to be the seller of the milk, though the 
person who actually sells and delivers the millc may also be liable, . , . 
The master is liable to be convicted under this Act, unless ho brings 
himself within any of the exemptions in section 25, The sixth section 
says that no person shall sell any article of food adulterated not ‘ knowing 
it to be so.’ Any such words are carefully excluded, and there might 
be good reason for it, . . , Betts v, Armsteod {x) seems to me to settle 
the question ; and then there is the case of Fain v. BougMwood {x). 
It is not necessary, therefore, to show any connivance on the part of 

(r) Public Health Act, 1875, s. 91. 

(s) Niven v. Greaves, 54 J. P. 548 (1890), following Barnes v, Akrovd, L. R 
7 Q.B. 474 (1872). 

(^) 8 T. L. B. 268 (1892) ; cf. Houghton v. Mwndy, 74 J. P. 377 (1910), over- 
ruling Kearley v. Tylor, 65 L. S. 261 (1891). 

{%) 38 & 39 Viet. c. 63, s, 6. 

(x) Ante, Chap. II, 


15«*2 
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the master, and there is no reason why the master should not Tbe liable 
for the act of his servant, for it is only for a penalty ; it is not a criminal 
offence. A penalty is impeded with a view to preventing the adnltera- 
tion. It is not a question as to connivance ; it is the sale of adulterated 
milk which incurs the penalty. The language o£ Lulh, J., in Gore v. 
James (y), as to the use of ingredients adulterating bread, supports this 
view, and the principle there laid down is applicable to the present 
case ’’ {z), 

“ There was a positive prohibition of the sale of adulterated milk, and 
that implied that the master-seller shall take care not only not himself 
to sell it, but also that it is not sold by anyone whom he employs. ' In 
this case the servant was employed generally to sell milk for his master, 
and there would be no reason to relieve the master from liability under 
the Act merely because he does not personally sell the milk. He is 
also to take care that the persons he employs do not sell it adulterated, 
and if they do, then he breaks the Act, and is liable ” (a). 

Under this section the act of a stranger, or at any rate an independent 
agent not in the employ of the defendant, appears to be sufficient to 
render the defendant liable as for a criminal offence. 

In Farter v. Alder (b), where the respondent contracted to supply 
pure milk at Paddington, and duly delivered the milk in a pure condition 
to the servants of the railway company at Chailow Station, but without 
his knowledge or consent it was adulterated during the transit by railway 
to Paddington, he was held by Lord Russell, C. J., and Wills, J., to have 
been properly convicted : — 

‘‘ There is, as it seems to me, no material distinction between the case 
of adulteration by a servant without the authority and against the 
express orders of his master, and adulteration by the fraudulent act 
of a stranger. The legislation on the subject was intended to be drastic, 
and the offence was created quite independently of the moral character 
of the act. I feel no doubt that Paddfligton was the place of delivery, 
and that the railway company were acting in carrying the milk as the 
agents of the respondent. That really disposes of the case. ... By 
section 16 of the Summary Jurisdiction Act, 1879, the magistrate has 
power to discharge the accused without punishmeixt if he considers 
the offence to be in the particular case of so trifling a nature that it 
is inexpedient to inflict any punishment ” (c). 

(y) Atite, Chap. VII. — — — 

(z) Per Hawkins, J. 

(a) Per Wills, J. 

(b) 1899, 1 Q. B. 20 ; contrast JBooiA v. HelUwell, 78 J. P. 223 (1914), as to nou- 
iability of shareholder in a “ one-man company.^ 

(c) Per Wills, J. 
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In Farley v. Eigginhottom (<i) a master was lield to have been rightly 
convicted in respect of the unlawful conduct of his manager, in Ms 
absence, in refusing to sell to a police constable some coffee required for 
analysis (e), and Wright, J., said : — 

“ An employer is liable for the act of his servant in such a case as 
this, upon the well-known principle that where the gist of the offence 
is not in reality criminal then the master may be held liable. It seems 
to me that these Food Adulteration Acts could not be worked, if persons 
who keep shops were not to be held liable for acts done by their servants 
in carrying on the ordinary course of the business.” 

The same considerations which have led to the arbitrary construction 
of the Food and Drugs Acts have been applied to the creation of quasi 
crime under some other statutes restrictive of the sale of goods. 

Under sect. 2 (2) of the Merchandise Marks Act, 1887, every person who 
sells, exposes for sale, or has in his possession for sale, trade or manufac- 
ture, anything to which a forged trade mark or false trade description is 
applied, is guilty of an offence, unless he proves {inter alia) that, having 
taken all reasonable precautions, he had no reason to suspect the genuine- 
ness of the mark or description, or that otherwise he had acted innocently. 
In Ooppen v. Moore {No. 2) (/) — “ a case of great importance and no little 
authority ” (g ) — the appellant carried on business at various shops 
called the London Supply Stores. Outside one of these shops Ms sales- 
man pointed out to a customer, as Scotch hams, some hams which were 
in fact American ; and the customer having selected one, the salesman 
passed it through the window to a shop assistant inside, saying Weigh 
up Scotch ham, 8-^.” Upon being persistently requested by the cus- 
tomer so to do, the assistant handed Mm an invoice describing the ham as 
Scotch ; but, upon being asked whether he still said it was Scotch, he 
admitted that it was American. The salesman in like manner was 
asked, and at once admitted, that it was an American ham. In spite 
of the facts that the appellant had sent out to all his branch places of' 
business a notice marked “ most important,” to the effect that the hams 
in question must be sold simply as breakfast hams, and not under any 


(d) 42 Sol J. 309 (1898). 

(e) Under 38 & 39 Viet. c. 63, as. 13, 17. 

if) 1898, 2 Q. B. 306. 

ig) Fer Sir Ford North in Commissioner of Trade and Customs v. Bell Co., 
1902, A. C. 563. 
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specific name of place ox origin, that this notice was duly proved to have 
been communicated to the manager and assistants, and that the appel- 
lant stated he had no reason to believe that his instructions were not 
being carried out, it was held that he was properly coi^yicted under the 
section above quoted : — 

The question then in this case seems to be narrowed down to the 
simple point, whether upon the true construction of the statute here 
in question the master was intended to be made criminally responsible 
for acts done by his servants in contravention of the Act, where such 
acts were done, as in this case, within the scope or in the course of their 
employment. In our judgment it was clearly the intention of the Legis- 
lature to make the master criminally liable for such acts, unless he was 
able to rebut the primd facie presumption of guilt by one or other of the 
methods pointed out in the Act. Take the facts here, and apply the 
Act to them. To begin with, it cannot be doubted that the appellant 
sold the ham in question, although the transaction was carried out by 
his servants. In other words, he was the seller, although not the actual 
salesman. It is clear also, as already stated, that the ham was sold 
with St, false trade description which was material. If so, there is evidence 
establishing a primd facie case of an olfence against the Act having been 
committed by the appellant. But it is only a primd facie case. . , . 
What is material to note is that the magistrates do not appear to 
have been asked to find, and certainly they do not in fact find, that the 
appellant had acted innocently within the moairing of clause (c). There 
was evidence before them that the American hams in question were 
dressed so as to deceive the public, and this probably explains the absence 
of the finding that the appellant had acted innocently. ... It is obvious 
that, if sales with false trade descriptions could be carried out in these 
establishments with impunity so far as the principal is concerned, 
the Act would to a large extent be nugatory. We conceive tho efiect 
of the Act to be to make the master or principal liable criminally (as 
he is already, by law civilly) for the ^cts of his agents and servants 
in all cases within the section with which we are dealing, when the con- 
duct constituting the offence was pursued by such servants and agents 
within the scope or in the course of their employment, subject to this : 
that tbe master or principal may be relieved from criminal responsibility 
where he can prove that he had acted in good faith and had done all 
that it was reasonably possible to do to prevent the commission by his 
agents and servants of offences against the Act ” {h). 

So also, the Weights and Measures Act, 1878 {i)y “ is within the class 

(h) Per Lord Enssell, C.J. ~~ 

{i) 41 & 42 Yiot. c. 49, s. 25 ; secus the Act of H,889 (52 & 53 Viet. c. 21), s. 29 ; 
vide Mobetis v. Woodward, 25 Q, B. B. 412 (1890). 
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of statutes under wMcIi persons may be convicted for acts of tbeir 
servants in respect of wMcb they are not in any real sense culpable. 
Mens Tea is not an element in the offence. . . . The offence is within that 
class where the legislature has absolutely prohibited certain acts being 
done, with the consequence that if they are done, although by a servant 
of the employer — done in any sense in the course of the employment, 
so that for some purposes the maxim qui facit j>er alium facit per se 
applies — the employer may be convicted, although he is not in anyway 
morally culpable ” (k). 

Thirdly, the numerous cases in which the possibility of quasi-crime 
per alium under the Licensing Acts has been recognised by the Courts 
involve the construction of statutory prohibitions concerning : (i.) the 
sale of liquor without a licence, or in a prohibited manner ; (ii.) sale to 
intoxicated persons ; (iii.) sale to constables on duty ; (iv.) sale to 
children ; and (v.) suffering the carrying on of gaming on licensed 
premises. 

(i.) With reference to the sale of liquors, etc., without a licence, it was 
held in Newman v. Jones ^ where the trustees and members of the com- 
mittee of a club had been convicted (1) of selling some tobacco and liquors, 
without a proper licence, to persons not members of the club, that the 
conviction must be quashed, because the appellants were not, under the 
circumstances, responsible for the acts of the club steward, who, in 
actually selling the liquor, had acted contrary to their orders and without 
their knowledge or consent — although the money received for the liquor 
was actually paid into the club’s account (m). 

In Boyle v. Smith (n) the respondent held a licence to sell beer by 


{7c) Per Channell, J., Anglo-American Oil Co., Ltd. v. Manning, 1908, 1 K, B. 
536, at p. 541. 

(l) Under 6 Geo. 4, c. 81, s. 26 ; 4 & 5 Will 4, c. 86,' s. 17 ; and 23 & 24 Viet. c. 27, 
s. 19 ; aE repealed by Finance (1909-10) Act, 1910, s. 96 (1) ; see now Licensing 
(Consolidation) Act, 1910, s. 65 ; and as to CEubs, ss. 91 — 98 and Finance (1909-10) 
Act, 1910, s, 48. 

(m) 17 Q. B. B. 132 (1886 ) ; followed in Inland Revenue v. Cardiff Conservative 
Club Co,, 58 J. P. 120 (1894) ; et vide Allen v. Iamb, 67 J. P. 377 (1893). 

(w) 1906, 1 K. B. 432 ; 75 L. J. Q. B. 282 ,* of. Stans ffeld V. Andrews, 25 T. L. B. 
259 (1909), where the drayman’s employers wore convicted of aiding and abettin 
him. 
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retail at the premises of a brewery company. He gave orders to the 
dra:^en not to deliver beer unless an order for it bad been previouslv 
received by the company at tbeir office, and he took every care to prevent 
any infringement of this order. One of the draymen, however being 
upon his round, sold beer in the street to persons who hM sent m order 
and received payment from them. Upon a case stated, it was held that 
the magistrate had rightly dismissed the summons (o) against the 
respondent for having sold intoxicating liquor at a place where he was 
not authorised to seU it because the sale was not within the general 
scope of the drayman’s employment ® . 

“ In my opinion, the magistrate has taken the correct view of the 

respondent is mt ISwe He 
camot, I think, be held liable because the drayman whom ho has sent 
out to deliver beer to customers sells it contrary to hfs orlrs ThSs 
not a case of delegated authority within the class of oases of which 
So^v. Jivcms and Gommissiomrs of Police v. Gartma 7 i (p) are instances 
The bmmess must be carried on in this way, for it cannot be s«ed 
that the respondent should go out and deliver the beer hims^f It 
seems to me that the facts showing that the drayman had no authoritv 
to do what he did, and that he was expressly forbidden to do it therl 
was not a sale by the respondent, within IheLanffig of section 3 ’> 


(u.) There has been less reluctance to create cases of quasi-crime in 
connexion with the sale (by servants) of liquor to drmiken persons. 

In Worthy Brmn (r), where a barmaid was left in charge of licensed 
. preimses and suffered a drunken man to remain there, a charge against 

iffitttrr? dismissed by the magistrate, the case was re- 

mtted to him with directions to convict, on the ground that the barmaid 

mbst Tf f tar, was for the purposes of the Act 

substituted for the hcensee himself. 

bablf for "Tt ^^<1 tte licensee ZZ 

liable for any misconduct of hem in the management of the businer’’ 


Jol^Under sect. 3 of the Licenaing Act. 1872 j now aoct. 65 of the Consolidation 
(j>) Infra, 

(l) Per Lord Alverstone, C. J. 

(r) 40 Sol. J. 616 .• 62 J. P. 668 (1896), under scot. ^ of the Licensing Act, 1872. 
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In Commissioners of Police v. Oartman (5) a police constable called 
the attention of a door porter to the fact that a man entering the respon- 
dent’s pnblic-house was drunk. The porter spoke to the barman, who 
nevertheless insisted on serving the drunken man with a glass of beer. 
The respondent -was a considerable distance away, and out of sight of 
the bar, and had given precise instructions to the porter and the barmen 
to refuse drink to drunken or half -drunken persons. It was held, upon 
a case stated, that the magistrate must convict, and Lord Russell of 
Eollowen, C. J., said : — 

“ It is true that sometimes the licensee keeps in his own hands the 
direct control over his own business ; but in the great majority of cases 
it is not so, the actual control being deputed to other persons ; are the 
licensees in these latter cases to be liable under this section for the 
acts of others ? In my opinion, they are, subject to this qualification, 
that the acts of the servant must be within the scope of his employment. 
... It makes no difference for the purposes of this section that the 
licensee has given private orders to his manager not to sell to drunken 
persons ; were it otherwise, the object of the section would be entirely 
defeated. ... It is clear that there is no machinery by which the person 
actually selling can be convicted ; a penalty can only be inflicted on 
the licensee. 

“ It is impossible for us to place upon the section the narrow construc- 
tion suggested. In one sense the case is upon the confines of a criminal 
offence ; but, apart from authority, which is absolute, I think it was 
intended that the responsibility should be upon the licensee for acts 
done by an employee within the scope of his authority. The autho- 
rities chiefly relied on by the respondent (t) have, I think, no bearing 
on the case ; they relate to gaming, and it cannot be contended that a 
barman, as part of his implied authority, has power to sanction the carry- 
ing on of gaming on his master’s premises.” 

The quasi-criminal liability of licensees for their servants’ acts, as 
established by these cases, remains unaltered by the Consolidation Act, 
and is in fact expressly recognised therein (u), 

(iii.) In Mullins v. Collins (x) it was held that a licensed victualler 
whose^servant without proper inquiry supplied liquor to a constable on 


(s) 1896, 1 Q. B. 655. 

(t) Somerset y. Hart, etc., infra. 

{u) 10 Edw. 7 & 1 Geo. 5, c. 24, s. 75. 
{x) L. 9 Q. B. 292 (1874). 
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duty, without the authority of the latter’s superior ofScer, was liable 
to be couvicted under sect. 16 of the Licensing Act, 1872 (ij), although he 
had no knowledge whatever of the servant’s act. It was, however, 
observed that, if the servant‘had honestly believed the constable to have 
authority from his superior officer, or if the servant had done the act 
clandestinely, the master would not have been liable (z), 

(iv.) Emary v, Nolloth (a) was a case under sect. 2 of the Intoxicating 
Liquors (Sale to Children) Act, 1901 (6), where liquor in an unsealed 
bottle was sold to a child by a servant of the licence-holder, contrary to 
his express orders and without his knowledge, he himself being in charge 
of the premises at the time of the sale. It was held that he could not 
be convicted under the section ; and Lord Alverstone, C.J., after 
suggesting that the Act might be amended, said : — 

We have now to consider whether, under the circumstances appear- 
ing in this case, a licence -holder who, on the one hand, neither knew of 
nor connived at the offence, and on the other hand had not delegated 
his authority to any other person, can be convicted of an offence against 
this statute. ... If the offence is prohibited in itself, knowledge on 
the part of the licensee is immaterial ; this principle was acted upon 
quite recently in Brooks v. Mason (c). Then comes the class of case in 
which the licensee is charged with knowingly allowing, permitting, 
or suffering an offence to be committed : in those cases knowledge is 
essential (d), bnt it has been held, and this is the second principle to be 
extracted from the decisions, that if the licensee delegated his authority 
to some one else, . . . the licensee is responsible for permitting it, 

, • . Then we have thirdly the class of case where, under the circum. 
stances (as in the present case) there has been no delegation of 
authority (e), and the licensee is himself controlling the business, and 
has given direct instructions (/) to the persons in his employ that 
there is to be no infraction of the provisions of the statute.’* 

(v.) There have been numerous decisions in which rather fine 

{y) Now re-enaeted in almost identical words in 10 Edw. 7 & 1 Geo. 6, c. 24, s. 78^. 

( 2 ) Per Quain, J. 

(a) 1903, 2 K. B. 264. 

(h) 1 Edw. 7, c, 27 ; now sect. 68 of the Consolidation Act, 1910. 

(c) Ante, Chap. II. 

{d) Groom v. Grimes, ante. Chap, II. 

(e) McKenna v. Harding, 69 J. P. 354 (1905) ; Allchorn y, Hopkins, ib. 355 (1905). 

if) Cf. Greig v. Madeod, 1908, S. C, (J.) 14, where sufiioient instructions were 
not given. 
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distinctions have been drawn, upon the construction of sect. 17 of the 
Act of 1872 {g)y which punished by fine any licence-holder who suffered 
any gaming or unlawful game to be carried on upon his premises. 

It was held in Bosley v. Davies (A), where a landlady was convicted 
of suffering cards to be played, but there was no evidence of knowledge 
on her part, that the case must go back to the justices with an intimation 
that, although actual knowledge on the part of the defendant or her 
servants need not be shown, in the sense of the seeing or knowing of 
the card-playing, yet some circumstances must be proved from which 
it could be inferred that they connived at what was going on. “ A man 
may be said to suffer a thing to be done, if it is done through his negli- 
gence.” (?’). 

In Redgate v. Haynes (k), the appellant was charged with suffering 
gaming to be carried on in her hotel at Epsom. There was some 
evidence tending to show that she or her porter, whom she had left in 
charge of the premises on retiring for the night, had purposely taken 
pains not to know what was going on ; and it was held that such evidence 
justified the conviction, the appellant being responsible for the conduct 
of the porter so left in charge : — 

“ I agree that the mere fact that gaming was carried on on her pre- 
mises would not render her liable to be convicted, for that is not suffering 
the gaming to be carried on ; and if the justices were of a different 
opinion, they were wrong ; but I think, if she purposely abstained from 
ascertaining whether gaming was going on or not, or in other words 
connived at it, that this would be enough to make her liable ; and I 
think that where the landlady goes to bed she is still answerable for 
the conduct of those whom she leaves in charge of the house, and if 
those persons connive at the gaming, she is responsible ” (Z), 

This case was followed in Crabtree v. Hole (w), where an alehouse 
keeper left a manager to attend to the conduct of business, and the 
manager went to bed, leaving ‘‘ boots ” to attend to the house. Boots, 
as deputy manager, wilfully shut his eyes and ears to the gaming which 
went on one night after closing hours. The justices were held to have 

ig) Now re-enacted in practically the same form, 10 Edw. 7 1 Geo, 5, c. 24, s. 79. 

(h) 1 Q. B. B. 84 (1875). 

(i?) Per Cockburn, 0. J, 

ih) 1 Q, B. B. 89 (1875). 

(l) Per Blackburn, J. 

(m) 48 J. P. 799 (1879). 
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rigiitly convicted the licensee. It was contended that the licensee 
could not be expected to sit up all night, but Cockburn, C. J., said : — 

I cannot distinguish thfc case from Bedgaie v. Haynes, This case 
is on the confines between a civil and a criminal olfence. The duty 
imposed by the enactment is to take reasonable care that gaming is 
not suffered on the licensed premises ; and if the licence-holder employ 
one who does not do his duty, it is the same as if he himself did not do 
the duty.” 

In So 7 mrset v. Eart{n), however, upon an appeal from acquittal 
where the gaming had taken place to the knowledge of a servant of the 
licence-holder employed on the premises, but not shown to have been 
in charge thereof, the justices were held rightly to have refused to 
convict, in the absence of any evidence of personal connivance or wilful 
blindness on the part of the licence-holder : — 

‘‘ I do not say that proof of actual knowledge on the part of the 
landlord is necessary . . . but where no actual knowledge is shown 
there must, as it seems to mo, be something to show either that the 
gaming took place with the knowledge of some person clothed with the 
landlord’s authority, or that there was something like connivance on 
his part ; that he might have known but pur|)osely abstained from 
knowing ” (o). 

In Bond v. Evans (p), where the gaming had taken place to the 
knowledge of a servant in charge of the licensed premises, but without 
the licensee’s knowledge or connivance, a conviction was upheld by the 
Court, and Stephen, J., said : — 

“ Newman v, Jones {q) was the only decision which made me hesitate 
at all in the present case ; because at first it seemed to me to have been 
held that there could not be a conviction because the steward had acted 
contrary to the orders of the appellants. Jliit the trustees of a club are 
on a different footing from a licensed victualler, who is the proprietor 
of a house and the holder of a license. Tor these reasons I think that 
Newman v. J ones stands on its own circumstances, and is distinguishable 
from the present case. 

In the present case I follow Bosley v. Davies and Bedgaie v. Haynes, 
and without differing from the decision in Somerset v. Hart, 1 have come 
to the conclusion that the conviction was right and ought to be affirmed. 

{n) 12 Q. B. B, 360 (1884) ; followed in Smith v. Slade, 64 J. P. 712 (1900). 

(o) Per Lord Coleridge, 0. J. 

ip) 21 Q. B. B. 249 (1888). 

iq) Supra, 
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“ I can see no distinction between tbe word permits, wbicli is used in 
some of tbe other sections, and the word suffers ^ which occurs in section 


17 .’’ 


It seems to have been suggested, in one or two cases, that cruelty 
to animals is another species of offence in respect of which a master 
ought to be made quasi-criminally liable for his servants’ acts, where he 
has had no cognizance thereof or participation therein, and even where 
he .may have done his best to prevent the occurrence of the conduct 
complained of. * 

It is believed, however, that this form of quasi-crime has been estab* 
lished in only one instance, and as the decision in that case was grounded 
on narrow and peculiar reasons, it cannot be relied upon as an authority 
for any general extension of the theory. 

The Slaughter-Houses, etc. (Metropolis) Act, 1874 (r), contains in 
terms no prohibition as to the manner of slaughtering cattle, bat em- 
powers the local authority to make by-laws regulating the conduct of 
business, and certain by-laws made thereunder prohibited the occupier 
of a slaughter-house from slaughtering, or permitting to be slaughtered, 
any animal contrary to certain regulations therein laid down, one of 
which is to the effect that no animal shall be killed in the sight of another. 

In Collman v. Mills {s) it was held that, upon a breach of this regula- 
tion, the occupier of a slaughter-house was liable for the act of his servant, 
although the offence by the servant was committed without the know- 
ledge and contrary to the express orders of his master. The reasoning 
of the judgment by Wills, J., in this case seems rather inconclusive ; 
but apparently the whole ratio decidendi was contained in the short 
judgment of Wright, J. : — ^ 

“ It seems to me that local authorities are entitled in effect to say to 
any one applying to them for a licence, that a licence for slaughtering 
will be granted on certain terms by which the licensee must abide. 
One of these may be that he should be responsible for the acts of his 
servants.” 

From this decision it may perhaps be deduced that the phenomenon 
of quasi-crime may be expected to occur wherever the Legislature 
places a particular kind of business under a restrictive^ system of licensing 


(f) 37 & 38 Viet. c. 67, s. 4. 
(5^ 66 L. J. Q. B. 170 (1896). 
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by public autbority, and where the licence-holders are placed under 
special statutory duties as to the conduct of such business, such duties 
being enforceable under penalties, and being of such a nature as to 
involve or obviously contemplate personal supervinon or absolute 
responsibility on the part of each person entrusted with a licence. 

That quasi-crime has no special connection with cruelty to animals 
in general seems to be established by the decision in Small v. Warr (t), 
where certain horses in a colliery were worked in a wounded condition. 
The appellant was summoned as part-owner and manager of the mine, 
but there was no evidence of any knowledge on his part of the state in 
which the horses were. His conviction by the justices was quashed, on 
the express ground that mens rea was a necessary ingredient of the 
offence («). 

So also in Elliott v. Osborne (x), where some cattle were sent by sea 
to the appellant, and the rope by which a bullock was tethered rubbed 
against its skin, the appellant was held to have been wrongfully con- 
victed of cruelty, by neglectnig to loosen the rope, because there was no 
evidence of laiowiedge or personal negligence on his part : — 

The appellant . . . had given directions to his foremen to examine 
all his cattle as soon as possible, and it seems that till Monday the state 
of this bullock was not examined. Can that be laches which is to be 
treated as an offence under the statute ! There were no less than six 
hundred bullocks received in this cargo, and others came iroxt day. 
Can it be said that it was the defendant’s duty to go and see every 
bullock himself ? Surely not ; he has men to look after these details, 
and if one of the servants neglected the duty he might be proceeded 
against, . . . There must be some direct evidence of cruelty shown 
against a person to make it an offence. The neglect must be so strong 
and clear that the reasonable inference must be that the person aware 
of the bullock’s condition neglected in some way to relieve it ” (y). 

On the other hand, it may be observed in passing (though it would 
seem to be obvious) that the allegation of commercial expediency ’’ 


(t) 47 J. P. 20 (1882), under the Cruelty to Animals Act, 1849 (12 & 13 Viet, 
c. 92), s. 2. 

(u) Per Field, J. 

{x) 56 J. P, 38 (1891) ; cf. North Staffordshire Railway Co, v. Waters, 78 J. P. 
116 (1913), as to non-liability of railway company under the Diseases of Anlmfl-la 
Act, 1894, 

iy) Per Grantham, J, 



CokPULSION. 


239 


is as immaterial, by way of excuse for crimes of cruelty to animals, 
as it would be in the case of any other class of offences (2). 

• 

Before the pai3ing of Lord OampbelFs Act in 1836 {a), it was settled 
law that the proprietor of a newspaper was criminally responsible for 
a libel inserted in his paper (&), and a bookseller or publisher was likewise 
responsible for a libel in any book which was sold or published by the 
persons acting under his authority, even though he himself did not know 
or authorise the insertion of any libel, and might not even have known 
of its existence (c). 

“ The proprietor of a newspaper which contained a personal libel was 
treated as a criminal, though he had not himself committed the criminal 
act, nor procured or incited another to commit it, nor aided in its com- 
mission, nor knew that it was about to be committed ” (d). 

This anomaly differed from other cases of quasi-criminal liability on 
the part of masters, inasmuch as a libel is a private injury, and affects 
the public only indirectly, or in a secondary sense. The reasons, there- 
fore, of public welfare and necessity which may possibly justify the 
principle of resfondea^ superior to criminal liability 
in such exceptional cases as those of nuisance, adulteration of food and 
the like, could hardly be alleged in support of the common law doctrine 
as to criminal libels ; and, to cure the obvious hardship of that doctrine 
it was provided, by the statute above referred to, that — 

“ Whensoever upon the trial of any indictment or information for 
the publication of a libel, under the plea of not guilty, evidence shall 
have been given which shall establish a presumptive case of publication 
against the defendant by the act of any other person by his authority, 
it shall be competent to such defendant to prove that such publication 
was made without his authofity, consent or knowledge, and that the 
said publication did not arise from want of due care or caution on his 
part.” 

(z) Waters v. Braithwaite, 78 J. P. 124 (1913), where a cow was driven to market 
overstocked, to show that it was in milk. 

(a) 6 & 7 Viet. c. 96, s. 7. 

(5) R, V. Walter, 3 Esp. 21 (1799) ; E. v. Chdeh and Others, M. & M, 433 (1829) • 
et vide E. v. Cooper, 8 Q. B. 633 ; 10 J. P. 631 (1846). 

(c) E, V. J)rutt, 1 Barn. K. B. 306 (1728) ; E, v. Dodd, 2 Sess. Gas. 33 (1736) ; 
E, V. Almon, 5 Bur. 2686 ; Ken. S. 0. 36 (1770) ; Colburn v. JPatmore, 1 C. M. & R. 
73, per Alderson, B., at p. 76 (1834). 

id) Per Lush, J., E. v. Holbrook, 4 Q. B. B. 42, 49 (1878), 
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In R, V. Holhrooh and Others (e) the meaning of this statute was held 
to he— 

‘‘That the proprietor of’a newspaper, or the proprietor of a book- 
seller’s business, whose authorised agent inserts in the paper, or sells 
over the counter in a book, some libellous matter without his knowledge, 
shall not be made criminally responsible if he is able to show that the 
libellous matter was published ‘without his authority, consent or 
knowledge,’ and that it ‘ did not arise from want of due care or caution 
on his part ’ ” (jf). 

Or, in other words : — 

“ Before the Act, the only question of fact was whether the defendant 
authorised the publication of the paper ; now, it is whether he authorised 
the publication of the libel ” (g). 

But, the authority need not be a special authority to publish that 
particular libel which is complained of : — 

“ I have no hesitation in saying that, where a general authority is 
given to an editor to publish libellous matter at his discretion, it will 
avail a proprietor nothing to show that he had not authorised the pub- 
lication of the libel complained of. It is equally clear that though in 
the authority originally given to the editor no licence to publish libellous 
matter may have been contained, still, such an authority may be inferred 
from the conduct of the parties, as, for instance, from the fact that other 
libels have been published in the paper, which have come to the knowledge 
of the proprietor, and without his remonstrance or interference, or the 
removal of the editor, from which the assent of the proprietor might 
well be inferred. . . . 

“ Protection is further afforded to individuals and the public by the 
immunity afforded by the statute being conditioned on the exercise 
of due care and caution on the part of the proprietor. Many circumstaxrces 
might be held by a jury to amount to the absence of the care and caution 
thus required. The emplo3rment of an incompetent or untrustworthy 
editor, or one who had before been proceeded against for libel ; total 
omission ever to look at the paper to see in what mann.er it was con- 
ducted, or, as in this very case, the omission, though taking part in 
the publication of the paper, to insist on having articles of a doubtful 


(e) 3 Q. B. B. 60 (1S77), and 4 Q. B. B. 42 (1878) ; et vide E. v. Bradlaugh and 
Others, 15 Cox, 217 {3 883) ; E. v. Eamseg and Foote, ih, 231 (1883) ; E. v. AUison 
and Others, 16 id. 559 ; 53 J. P, 215 (1888). 

(/) Per Lush, J., R. v. Holbrook and Others, 3 Q. B, B. at p» 

{g) Per Lush, J., 4 Q. B. B. at p. 50. 
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tendency subalitted for approval, might be deemed by a jnry sufficient to 
disentitle a proprietor to the protection of the statute ’’ (h). 

In Ex parte Parry (i) a rule against the pfoprietors and publishers of 
Reynoldses Newspaper for criminal information for libel was discharged 
by consent, on proof that the libel was inserted in the paper by inadver- 
tence during the absence of the editor. 

In addition to the foregoing classes of quasi-crime, there are to be 
found* in the reports a few isolated instances in which the maxim respon- 
deat superior has been exceptionally applied to criminal ofiences, in a 
more or less arbitrary manner. 

For example, under a repealed Excise Act (fc) a master was held liable 
to penalties in respect of the concealment of smuggled goods by his servant 
although the act was committed in his absence and without his know- 
ledge (?). The judgment proceeded on the ground that “ whatever a 
servant does in the course of the employment with which he is entrusted, 
and as part of it, is the master’s act. The legal presumption is so, unless 
the contrary be shown ” (m). But it was at the same time acknowledged 
that this was not a principle of general application in criminal law ; and 
it was stated to be applicable in that case only because the proceedings 
were in the nature of “ a mere civil proceeding for a penalty, which is a 
debt due to the Crown” (w) and “ not properly a criminal proceeding ”(o). 

So, also, it was held in Attorney-General v. Burges (p), upon an informa- 
tion under an old statute of Anne, for treble value of “ run ” goods, that 
any one of several persons concerned in the goods, whether by way 
of partnership or otherwise, was liable for the full penalty, in the same 
way as a tortfeasor ; and — 

“ That on such an information, •there was no necessity that the goods 
should be proved to have come actually into his hands if they came into 

{h) Per Cockburn, C. J., 4 Q. B. D. 61-2. 

(i) 41 J. P. 85 (1877) ,* of. R, v. Barnard, 43 J. P. 127 (1879). 

(h) 57 Geo. 3, c. 123, s. 13 ; repealed by Statute Law il^vision Act, 1861. 

(l) A,-G. V. Riddon and Another, 1 Tyr, 41 (1830) ; et vide A.-G. v. Ridddl^ 

2 0. J. 493 (1832) ; A.-O. v, AUm, Highm. 38 (1850); Ad'D,-Gen. v. Grant, 15 
Sc. Bess. Gas. 980 (1853). 

(m) Per Alexander, C.B. 

in) Per Alexander, C.B., at p. 49. 

(<?) Per Bayley, B., ib. ; per Vaughan, B., at p, 52. 

(p) Bunb. 223 (1726) ; of. A.*G. v. Btannyforth and Others, ib. 97 (1721) ; 
MUchell V. Tomp, Parker, 227 (1766). 

M.B. 
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Ms power, or into tlie custody of mj agent of his, or to any person by 
Ms direction.” 

Davies v. Harvey {q) arose npon the construction of a statute (r) pro- 
Hbiting, under a penalty of £5, certain public officers from supplying 
for their own profit or on their own account any goods ordered to be 
given in parochial relief. The appellant was a guardian, and also a 
cabinet-maker. His son, who was a partner in his business, without 
the appellant’s knowledge supplied a bedstead intended to be given in 
parochial relief. It was held, upon a case stated, that the appellant was 
liable to conviction, although he had no knowledge that the article was 
intended to be so given : — 

‘‘ If this section made the supplying of goods a crime, I should say 
it required something more than that the goods had been supplied under 
a general authority given to a partner, to make a co-partner liable for 
a crime ; but when we look at the object of the section and its language 
I think it forbids the supplymg of goods by a guardian for his own profit 
and on his own account ; whether that be done through the agency 
of a partner, or a manager, or a servant, the mischief certainly is the 
same. I agree that, in order to make the supply of goods an ofience, 
it must be shown that the partner or manager entrusted with authority 
by the co-partner or master was aware that he was dealing in the supply 
of goods given in parochial relief. I think it is necessary that knowledge 
should in that sense be brought home to a guardian ; I do not think it 
is necessary to show that he had personal knowledge ; it is sufficient to 
constitute the ofience if the partner or manager who supplied the goods 
had knowledge ” (s). 

The section does not make the supplying of goods a crime, but pro- 
hibits it by a penalty. . . . Were it otherwise, it would make a very 
wide way for evasions ” (Q. 


Some modern statutes contain express provisions, not only imputing 
to a man knowledge of certain material facts in relation to Ms own 
conduct, but rendering him answerable, within prescribed limits and in 
default of rebutting evidence, for the conduct of his servants and other 
persons acting on Ms behalf. 


iq) L. K 9 Q. B. 433 (1874). 
(r) 4 & 5 Wm. 4, c. 76, s, 77. 
( 5 ) Per Blackburn, J. 

(t) Per Lush, J. 
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The peculiar provisions inserted in the Betting and Loans (Infants) 
Act, 1892 (u)^ have already been noticed (a?). 

By the Track Amendment Act, 1887 (y)^ it was provided, inter alia, 
as follows : — 

“ (1) Where an offence for which an employer is, by virtue of the 
principal Act (; 2 f/or this Act, liable to a penalty has in fact been committed 
by some agent of the employer or other person, such agent or other 
person shall be liable to the same penalty as if he were the employer, 

‘‘-(2) Where an employer is charged with an offence against the prin- 
cipal Act or this Act, he shall be entitled, upon information duly laid by 
him, to have any other person whom he charges as the actual offender 
brought before the Court at the time appointed for hearing the charge, 
and if, after the commission of the offence has been proved, the employer 
proves to the satisfaction of the Court that he has used due diligence to 
enforce the execution of the said Acts, and that the said other person 
had committed the offence in question without his knowledge, consent 
or connivance, the said other person shall be summarily convicted of 
Buch offence, and the employer shall be exempt from any penalty,’* 

Precisely similar provisions are contained in the Factories and Work- 
shops Act, 1901 (a), and the Shops Act, 1912 (6), with reference to the 
statutory offences thereby created respectively. 

In a recent and important case which has been referred to in a previous 
chapter (c), a motor cab company was charged with aiding and abetting 
a driver in committing an offence under the Motor Car Acts, 1896 and 
1903. At the hearing of the summons, it was found that the man was 
driving one of the appellants’ motor cabs more than an hour after 
sunset, without having the identification plate at the back of the cab 
illuminated ; that the lamp was hanging too low, and was showing a 
light beneath the plate ; that a proper bracket was provided on which 
to hang the lamp ; and that it was the duty of the appellants’ foreman 
to see that the cabs went out all right. The appellants contended that 


(u) 55 &; 66 Viet. o. 4, ss. 1 (2) and 2 (2). 

(ij?) Ante, Chap. II. 

(y) 50 & 51 Viet. c. 46, s. 12. 

(z) Truck Act, 1831 (1 & 2 WiU. 4, c. 37). 

{a) 1 Edw. 7, c. 22, ss. 140-^141. 

(5) 2 Geo. 5, c. 3, s. 14 (2), (3) ; vide Ward v. Tf, jGT. Smith da Son, 1913, 3 K. B. 
154 ; Oeorge v. James, 83 L. J. K. B. 303 (1914). 

(c) AnM, Chap. 11. 

^ 16—2 
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the driver must have taken the lamp from another cah, but of this 
there was no evidence. The magistrate convicted the appellants, on 
the ground that there was carelessness on thei:i[ part in not seeing that a 
proper lamp was fixed on the cab. It was held on app^l that there was 
ample evidence from which to conclude that the cab was sent out by 
persons for whom the appellants were responsible in a condition which 
did not comply with the law (d) : — 

“Article 11 of the Motor Car (Kegistration and Licensing) Order, 
1903, made under the Motor Car Acts, 1896 and 1903, was made for the 
protection of the public. A breach of that regulation is not to be regarded 
as a criminal ofience in the full sense of the word ; that is to say, there 
may be a breach of the regulation without a criminal intent or mens rea, 
... I think it right to say that if a corporation have a large number of 
cars and act, as they must act, by agents, and those agents send out 
the cars in a way which does not comply with the regulations, in my 
judgment the corporation are responsible for the penalties imposed 
thereby. The doctrine that there must be a criminal intent does not 
apply to criminal offences of that particular class which arise only from 
the breach of a statutory regulation. In my judgment, therefore, 
there was evidence upon which the learned magistrate could come to 
"the conclusion that this car was sent out by persons, for whom the com- 
pany was responsible, in a condition which did not conform with the 
statutory regulation ; and, that being so, there was evidence of the 
company aiding and abetting the offence ” (e). 

The passage italicised may perhaps be considered to be of more 
sweeping eSect than the decision of the case required. 

(4) Hypnotism, 

A form of excuse, which has never yet been, but conceivably may be, 
raised by way of defence in an English^ourt of justice, is that the act 
charged has been committed under the complete influence or control 
of hypnotic or post-hypnotic suggestion. 

Hypnotism, at first associated exclusively with the pretensions of the 
charlatan, is now systematically employed with more or less certainty 
of result by practitioners of the highest professional standing, not only 


{d) Provincial Motor Cab Go. v. Dunning^ 1909, 2 K. B. 599 ; cf. Strutt v, CUfl, 
1911, 1 K. B. 1 ; contrast Phehn and Moore y .' Keel, 78 J. P. 247 (1914), as tp “ joy 
rides,’’ 

(e) Per Lord Alverstone, C.J. 
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for the correction of vicious habits and suppression of hysterical tenden* 
cies, but in the cure of many bodily ailments which might at first sight 
seem wholly beyond the range of such an influence. The extraordinary 
nature of the manifestations produced by its agency entitles it to the 
closest attention of anybody interested in the operation of law and 
morality upon conduct. 

Any person consenting to be hypnotised may, as a rule with little 
if any difficulty, be reduced to a condition the appearances of which 
resemble those of ordinary sleep ; and, whilst in that state, or in a more 
advanced state closely resembling somnambulism, which can in many 
cases be induced without difficulty, may often be subjected to the 
suspension of everything that normally constitutes personal indepen- 
dence, whether of judgment or of volition. Not only Ms choice of action, 
but even the operation of his senses, may be, at least to all appearances, 
placed at the disposal or under the influence of the hypnotist ; and the 
patient may, at any rate under favourable conditions, be easily impelled 
to perform acts of which in a normal state he would be morally, 
physically or intellectually incapable. 

Not only so, but the influence may be so exercised as to control the 
subject’s conduct and intelligence after what appears to be a complete 
restoration to the normal condition ; and a particular thought or wish 
may be “ suggested ” in such a maimer that, after a considerable 
interval of time, it will almost infallibly be accepted and acted upon 
by the subject, at a given moment, without his even knowing or suspect- 
ing that it has been imposed upon him by suggestion, or artificially 
inculcated. 

These facts, marvellous as they may seem, are attested by the careful 
observations of eminent scientists ; and they are therefore facts which, 
sooner or later, will have to be faced by those whose duty it is to adjudge 
responsibility for human conduct. 

Although there is frequently some amoimt of difficulty in impressing 
hypnotic suggestions upon a fresh subject, or novice, and it appears 
to be admittedly impossible to do so in an ordinary case without the 
subject’s consent, it seems clear that if such consent be repeatedly given 
even a healthy and normal subject will acquire a habit of suggestibility, 
or lose his power of resistance, so that the operator will be enabled to 

exercise hypnotic influence over him, upon any suitable opportunity 

% 
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ocourriug, not only with facility, but in a remarkably short space of 
time. 

It has even been asserted that a susceptible patient may be placed 
in the necessary condition of suggestibility, impresse(J with an hallu- 
cination or an impulse, and awakened, all within the space of fifteen 
seconds (/). 

“ The hypnotic subject may become the instrument of a terrible 
crime ; the more terrible since, immediately after the act is accomplished, 
ail may be forgotten — the crime, the impulse, and its instigator. 

“ Some of the more dangerous characteristics of these suggested acts 
should be noted. These impulses may give rise to crimes or ofiences 
of which the nature is infinitely varied, but which retain the almost 
constant character of a conscious, irresistible impulse ; that is, although 
the subject is quite himself, and conscious of his identity, he cannot 
resist the force which impels him to perform an act which he would 
under other circumstances condemn. Hurried on by this irresistible 
force, the subject feels none of the doubts and hesitations of a criminal 
who acts spontaneously ; he behaves with a tranquillity and security 
which would in such a case ensure the success of his crime (gr). 

The School of the Salp^tri^re and La Charite (Paris) was in the fore- 
front of modern hypnotic research ; and its members perhaps naturally 
entertained extreme views as to the results which might be obtained by 
their modm operandi. They appear to have generalised somewhat too 
freely from experiments and observations which were of limited range, 
their patients being invariably of hysterical disposition, or “ weak 
minded.’’ 

The views above expressed as to the possibility of actual crime must 
therefore be accepted with reservation ; indeed, it has been asserted by 
an eminent authority that the theories of the Salp^tri^re “ are now 
almost universally discredited by those practically engaged in hypnotic 
work ” (A) — a remark which would probably apply to the view still 
held by Dr. Pierre Janet to the effect that hypnotism is no more or less 
than a form of hysterical somnambulism (^). The statement that 
eighty {h) or even ninety (1) out of every hundred of the recorded 

(/) Binet and Per4, pp. 364-5. 
ig) Ib., pp. 372-3. 

« (h) Bramwell, p. 296. 

(t) Janet, p. 114. 

(1:) Bramwell, p. 297. 

[1) Enc. Br., art. ** Hypnotism.” 
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attempts by experieaced operators to hypnotise patients, of all dis- 
positions and classes, prove successful, seems to dispose of any idea that 
the influence is confined to abnormally hysterical subjects ; though 
there can be no doubt that hysteria is characterised by a high degree of 
suggestibility (m). 

Whatever may be thought of the speculations put forward by the 
investigators of the Salp^tri^re, there is not much to be gained by 
denying the happening of the occurrences which they have described, 
for these are equalled, if not surpassed, by the results of numerous 
experiments performed during the last twenty or thirty years by savants 
of other schools, whose integrity cannot be doubted, whose scientific 
training and qualifications cannot fail to attach the highest value to 
their methods and discoveries, and the unanimity of whose statements 
as to facts observed is the more remarkable when contrasted with the 
acute differences between them as to the nature of the force which they 
invoke, and the explanation of the manifestations which they succeed 
in producing. 

By way of illustration, it will perhaps suffice to quote one or two 
lucid statements and forcible examples from the writings of Professor 
Bernheim, of the Nancy “ School ’’ 

Si Je dis h un sujet endormi : ‘ An r^veil, vous aurez un acc^s 
de rire, on une orise de larmes,’ ces faits peuvent se r6aliser chez lui. 
Si Je dis : ‘ Apres votre r6veil, vous trouverez un verre de champagne 
fiotif sur la table, et vous le boirez,’ an r4veil rhallucination pourra 
avoir lieu. Si jje dis : ‘ A votre r6veil, vous irez voler une montre sur 
la chemin^e/ il pourra commettre cette acte, cronyat la faire spon- 
tan6ment, Je puis lui donner des hallucinations complexes. . , . 
Mais cette suggestion post-hypnotique pent etre faite pour une icManoe 
plus ou mains lointaine. An r4veil le sujet ne se souvient do rien. 
II pent roster des Jours et d^s semaines en apparence compl^temeut 
ignorant de la suggestion faite ; au jour et k Theure voulue, elle se reveille 
dans son esprit et se realise. Citons quelques exemples : A une jeune 
file parente, tr^s intelligente et instruite, qui 6tait dans ma families 
tr^s suggestible, que j’endormis un matin sur sa demande pour lui 
enlever un malaise nerveux, je dis pendant son sommeil : ‘ Ce soir 
apres le diner, vous irez au piano, vous nous jouerez quelques moroeaux 
et vous terminerez par la valse de FausV Le soir en effet, pendant qu’on 
6tait au salon, apres le diner, elle dit : ‘ Je vais jouer un pen de piano.’ 
Elle s’y dirige, allume les bougies, joue des classiques, puis tout d’un 


(m) Ib,, art. “ Suggestion.” 
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coup cutoime la valse de Faust Eevenue a sa place, je lui demaude : 
* Pourqxioi avez-vous jou6 cetto valse ? Aviez-vous Tidee pr6m6dit6e 
de le fairc f ’ Eiic dit : ‘ Non, je n'y pensais pas, cela m’est venue tout 
d’uu coup. Je ue sais pas <» qui m’a pris de jouer la valse de Faust ; 
je ue la joue jamais.’ Elle fut biei\ 6touii4e quand^'e lui ai dit quo 
c’6tait une suggestion. , . . 

** Dans uno de mcs e3:p6riences, la suggestion a 6t6 faite pour une 
6clieanee de 63 jours. 

Tons les sujets ne realisent pas ces suggestions lointaines. Quelques- 
uns les r6aliserxtseulement quand on les met sur la voie, quand oxx actionne 
rimagination qui couve, pour ainsi dire, le souvenir, mais qui ne Taurait 
pas lais56 4clore spontan6ment. Ainsi en est-il de tons les souvenirs 
qui ont souvent besoin pour se faire jour d’une suggestion provocatrice. 
Voici une de mes experiences : j’avais sugg6r6 a un de mes patients 
que dans cinq jours, quand je le ferais venir a la salle des conferences, 
il y verrait un sergent de son ancien regiment, que ce sexgent I’accuserait 
de lui avoir voi6 sa montre, qti’ils se battraient ct que lui serait renversd. 

“ Au bout de cinq jours, jc le fais venir a la salle des conferences. 
Je le fais asscoir et je continue ma coni6ronce devant les 6icves ; il 
est un pen interloqu6 par la presence de taixt de monde ; riialiucination 
suggWe n© se manifesto pas. Apr As plusieurs minutes, j’essaie de la 
provoqucr : ‘ Qu’est-ce quo vous regarded done lit ’ dis-je, — ‘ Ab, 
r6pond-Il, e’est un sergent de mon regiment. Il pretend que je lui ai void 
sa montre. Je n’ai xien void.’ Il sc leve, donne des coups de poing dans 
le vide, et tout d’un coup tombe, comme assommd. Il faut que je Taide 
h so relever. Il ne voit plus le sergent qui est parti ” {n). 

Here we have two striidng instances of complex suggestions impressed 
upon normal persons while under hypnotic influence, the one consisting 
of an unusual impulse ; the other of an hallucination impelling to violent 
action ; both punctually and unhesitatingly obeyed after a considerable 
lapse of time, in an apparently independent and sincere manner. 

The possibility of such performances being admitted, however much 
skill or tact may be required for their arimngement, there seems to arise 
a serious question as to the fixing of responsibility for the conduct of the 
subject under the hypnotic, or rather post-hypnotic, suggestion. 

To the possibility of a criminal use being made of hypnotic suggestion, 
it has been objected that there is a residuum of independent personality, 
or subjective consciousness in the patient, which would usually he 
fioffleient to guard him from the apparent danger of his situation, 


(n) Bemheim, Chap. 8, s. 6 ; et vide Chap. 10, s. 1. 
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notwithstanding the suspension of liis objective consciousness, or that 
“ common sense ” which usually controls or regulates his impulses. 

Personality, prejudice, character, stren^h of mind, habits of thought 
and action — all these and many other factors in the individuality of a 
man are so many lines of defence against the arts of the hypnotist ; and 
though of varying importance with different persons and in different 
circumstances, they frequently form serious, and sometimes insuperable, 
obstacles to success in the conveying of a suggestion, or the securing of 
its due and exact performance. 

“ Expressions of the will which spring from the individual character 
of the patient are of the deepest psychological interest. The more an 
action is repulsive to liis disposition, the stronger is his resistance. 
Habit and education play a large part here ; it is generally very diMcult 
to suggest anything that is opposed to the confirmed habits of the sub- 
ject. For instance, suggestions are made with success to a devout 
Catholic ; but directly the suggestion conflicts with his creed, it will 
not be accepted. The surroundings play a part also. A subject will fre- 
quently decline a suggestion that will make him appear ridiculous. . . . 

Exactly the same resistance is sometimes offered to a post-hypnotic 
suggestion. It is possible in such a case that the subject, even in the 
hypnotic state, will decline to accept the suggestion. Many carry 
out only the suggestions to which they have assented. 

“ Pitris relates an interesting case of a girl who would not allow Mm 
to awake her, because he had suggested that on waking her she would not 
be able to speak. She positively declared that she would not wake 
until he gave up his suggestion. But even when the suggestion is 
accepted as such, a decided resistance is often expressed during its 
post-hypnotic execution. This shows itself as often in slow and lingering 
movements as in a decided refusal to perform the act at all. The more 
repugnant the acting, the more likely is it to be omitted ” (o). 

According to one view of such cases (nam quot homines^ tot sententim), 
the suggestion from outside Is met, and may be overriden or vanquished, 
by an auto-suggestion from within the citadel of a man’s personality : — 

Now, what is an auto-suggestion ? In its broad significance it 
embraces not only the assertions of the objective mind of an individual, 
addressed to his own subjective mind, but also the habits of thought 
of the individual, and the settled principles and convictions of his whole 
life ; and the more deeply rooted are those habits of thought, principles 
and convictions, the stronger and more potent are the auto-suggestions, 


(o) Moll, p. 171 ; et vide p. 337. 
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and the more difficult they are to overcome by the contrary suggestions 
of another. It is in fact impossible for a hypnotist to impress a sugges- 
tion so strongly upon a subject as to cause him actually to perform an 
act in violation to the settled^principles of his life. . . . The strongest 
suggestion must prevail. 

“ It ‘will thus be seen that the question as to whether^ hypnotism can 
be successfully employed for criminal purposes must be determined in 
each individual case by the character of the persons engaged in the 
experiment. . . . 

“The auto-suggestion most difficult to overcome is that which 
originates in the normal action of the subjective mind — otherwise, 
instinctive auto-suggestion. . . . 

“ We will suppose the most favourable condition possible for procuring 
the commission of a capital crime ; namely, a criminal hypnotist in 
control of a criminal subject. The disposition of the subject might not 
stand in the way ; there might be no auto-suggestion against the com- 
mission of crime in the habits and principles of the life of the subject ; 
and yet the instinct of self-preservation would have its weight and 
influence in suggesting to him that the commission of a murder would 
imperil his own life. Such a consideration would operate as potently 
in the hypnotic condition as it would in the normal state. It would be 
an instinctive auto-suggestion, just as in the case of suicide, although 
it would operate indirectly in one case, and directly in the other. The 
deductive reasoning of the subjective mind ... is perfect ; and in the 
case supposed, the subject would instantaneously reason from the 
proposed crime to its consequences to himself. The same law would 
operate in preventing the commission of crimes of less magnitude, with 
a resistance decreased in proportion to the nature of the offence . But 
it would, in all cases, be a factor of great importance in the prevention 
of crime ; for the subjective mind is ever alert where the safety and 
well-being of the individual are concerned ” (p). 

There appears to be a great deal of force in these arguments, and the 
more for their moderation. The important point, for the present 
purpose, is the uncertainty of their applicalfion. 

If we revert for a moment to Professor Bernheim’s example of assault 
and battery upon an invisible and non-existent opponent, we can realise 
how completely difficulties of the kind suggested might be met by the 
skilled inculcation of a false idea or hallucination. We may assume that 
the subject in that case was of a pugnacious disposition, but he certainly 
cannot have been a man of criminal instincts or felonious habits ; or 


ip) Hudson, pp. 130-6. 
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he woirld hardly have resented so violently an imaginary accusation of 
petty larceny. 

If an assault and battery on an imaginary individual can be so easily 
arranged and brought tcfan issue, there would seem even less difficulty 
in inducing a real act of violence, by the instilling of a simpler and more 
plausible hallucination, relative to an actual person, who would be made 
the victim of a more effective onslaught. 

“No doubt there is force in the staple criticism . . . that it is one 
thing to induce subjects to commit imaginary, and another thing to 
induce them to commit real, crimes. But on the other hand, this criti- 
cism postulates subjects, who are normally under the government of 
moral principle ; and it is difficult to deny the possibility of criminal 
suggestions being made to persons who are not ordinarily controlled 
by the moral sanction at all ” {g). 

Whatever differences exist among hypnotists as to the solution of the 
problems created by their efforts, there seems to be a consensus of 
opinion in favour of the possibility (to put it no higher) of their art 
being abused, by a sMlful and unscrupulous practitioner, for the purpose 
of impressing upon an impressionable patient the suggestion of a criminal 
act, and securing its performance by him, either during the continuance 
of the hypnotic condition, or afterwards, and either with or without the 
aid of an accompanying hallucination, or false intellectual idea. 

So much, at any rate, is admitted by Dr. C. L. Tuckey, who makes the 
following cogent remarks on the subject : — 

“ Hypnotism acts chiefly, as we have seen, by immensely increasing 
the capacity for receiving, and the desire to act upon, suggestion. 
It is this property which we make use of in dealing with drunkards and 
morphinomaniacs, and our suggestions of abstinence and self-control are 
received and acted upon in proportion to the depth of sleep attained and 
the natural receptivity of th# patient. I have, however, seen suggestion 
curative in a case of chronic drunkenness where the influence of hypno- 
tism was barely discoverable, and I have seen it fail where somnam- 
bulism was induced. In the first case the patient’s desire was for cure, 
and the natural force of moral suggestions had to be but slightly increased 
in order to obtain success, whereas in the latter instance, the patient 
had no real desire to give up his bad habit, and the suggestions found no 
soil in which to take root. I see no reason for supposing that a some- 
what similar result would not follow criminal suggestions. It would be 


(q) Kenton, 913. 
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vain to make criminal suggestions to tlie disciplined and moral man, 
for lie would eitlier wake up at once or would ignore them ; but it would 
be an easy task to corrupt the naturally weak and ill-disposed. If 
. . . one told a sincere teetcrtaller that on waking he was to drink a 
glass of brandy, it is certain that the suggestion woul^ fail, no matter 
what was the degree of sleep induced ; but the half-hearted abstainer 
might perhaps succumb, just as he would yield to the pertinacious 
solicitation of his ordinary companions, because the wish to abstain 
was not strongly grounded or an essential part of his individuality. . . . 

“ It is my opinion, and also my experience, that the power in us for 
good is more potent than that for evil, and that it would be very much 
harder to make the good man do wrong than to influence the bad man 
for good. But hypnotism acts by increasing the normal impression- 
ability to suggestion ; and as a moral person of unstable character may 
be corrupted in time by vicious surroundings and evil influences, so, 
I believe, the same person could be more quickly and surely corrupted 
by evil suggestions made to him while in the hypnotic state. I have no 
doubt that many of the subjects taken about with them by travelling 
showmen have entirely lost all individuality, and have become passive 
instruments in the hands of their employers. To reduce a fellow- 
creature to such a condition is, I hold, one of the greatest oflences 
which can bo committed against the dignity of humanity. . . . 

“ The experiments of Professor Pierre Janet, of Havre, and Professor 
Liegeois, of Nancy, seem to show that under special circumstances and 
in rare instances a subject who has been hypnotised a great number of 
times by the same operator may be sent to sleep by the hypnotist 
exerting his will from a distance. I have come to this conclusion with 
extreme unwillingness, for it seems to open up the possibility of a man 
or woman being reduced to a state of complete mental and moral 
slavery ” (r). 

The same verdict has been no less freely and clearly pronounced by 
other authorities on the subject : — 

Suggestion in waking condition possesse^a medico -forensic importance 
which has hitherto not been realised to its full extent. For — 

(a) It is capable of causing persons who are mentally perfectly 
normal, to give false hond -fide sworn evidence. . . . 

(h) It can impel persons who are especially susceptible to sugges- 
tive influence to commit criminal acts. . . . 

Generally speaking, criminal suggestions are not dangerous for normal 
individuals with well -developed moral resistance ; but, on the other 
hand, the following fall an easy prey to it : childish, psyeho-pathically 


(f) Tuckey, pp. 399—404. 
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inferior, Lysterioal, psychically weak, ethically defective individuals, 
in whom the possibility of resistance is diminished by a feeble cnltivation 
of the moral balance ” (s). 

The answer to the question of responsibility for acts committed under 
imperative hypnotic or post-hypnotic suggestion does not appear to 
depend upon the theory which may eventually be generally accepted as 
to the source and explanation of the manifestations in question. 

Whether one concurs with Myers in ascribing these phenomena to the 
separate activity of a “ sub-conscious or subliminal self,” or whether 
one accepts the less startling and more fashionable view that conscious- 
ness is single and indivisible, and that hypnotic suggestions differ only 
in their mode of operation and not in their nature from all other sugges- 
tions, there seems no escape from the outstanding fact that the phenomena 
in question may place in the hands of one person an abnormal power 
or artificial influence over the intelligence and desires of another. The 
person subjected to that power or influence is no longer able to regulate 
his conduct in a normal manner according to his own desires, but is in 
effect liable to coercion, and perhaps even to compulsion for the time 
being, in respect of conduct suggested or dictated to him, at the desire of 
the hypnotist. 

It is no doubt important that the phenomenon of self-hypnotism or 
deliberate auto-suggestion should be borne in mind : — 

“ Subjects can be taught to hypnotise themselves, and can then 
induce the state and its phenomena at will. In such cases it is absolutely 
impossible that the phenomena can be due to the suspension of the 
subject’s volition, or to the operator’s supposed power of controlling 
Mm ” (t). 

The fact is established beyond doubt ; but it seems rather to point 
to a division or separability of consciousness than to justify any doubt as 
to the reality of the control apparently exercised by a hypnotist over his 
patient’s conduct. 

Perhaps the best way to consider the question is to compare the 
possible excuse of suggestion with the various other excuses wMch 
have already been admitted by our law as sufficient defences to a criminal 


(s) Porel, p. 348 ; cf. Grasset, pp. 352-5. 
(«) Bramwell, p. 437. 
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ctarge. With one or more of these, if entitled to any recognition at all, 
it must either be identified or at least be shown to have a close affinity. 

In the first place, hypnoticinfluence may be alleged to have deprived 
the subject of mens rea by inducing an artificial sta^ie of ignorance, 
afiecting his comprehension either of material facts or of the unlawful 
character of his conduct. 

In either case his plight might be compared with that of an insane 
person, and if it could be satisfactorily established that he was incapable 
of thinking for himself, he might seem to establish his claim to an im- 
munity which could hardly fail to be dangerous, and highly objection- 
able from the public point of view. 

On the other hand, the condition of such a person would seem more 
properly comparable to that of a drunken person, who has only himself 
to blame for the consequences of his intemperance, than with that of 
a lunatic, whose deprivation of his faculties occurs through no fault of 
his own. 

It might, however, be urged that the case of a person subject to 
hypnotic influence affecting his Imowledge of facts, or appreciation of 
the law as applied to real or suggested facts, resembles neither the plight 
of a lunatic nor that of a drunkard, but ought to be considered in the 
same light as that of a person, normally capable of responsible conduct, 
acting bond fide under a temporary or accidental mistake, entertained 
on reasonable grounds. 

The answer to such an argument must be that, as has already been 
repeatedly pointed out (ti), there is no separate or independent principle 
under which ignoraniiafacti can of itself afford an excuse for crime ; the 
excuse arising in cases of ignorance or mistake is merely a particular- 
form, or application, of the principle of intentionality. The real ground 
of excuse in all such cases is that a person does not commit a crime who, 
after due attention and diligence, is unable to range the material facts 
or circumstances under the law applicable thereto. 

It is an essential condition of raising any such excuse that the person 
whose conduct is in question shall have acted with due diligence, not 
only at the time of the alleged offence, but previously also. • 

A person who, with more or less deliberation, puts into the keeping 
of a hypnotist or any other person the control of those faculties without 


(tt) AnU, Chap. II. 
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wHcli lie can form no independent judgment, acts witt less diligence, 
and is more obviously answerable for the consequences of Ms folly, than 
a person wbo, tbrougb natural gullibility <ir lack of education, too readily 
entertains tbe Jalse assertions and suggestions of an inciter to crime, 
wMle still retaining tke use of such faculties as nature has entrusted to 
Mm. 

These considerations would seem to rule out the narrower excuse of 
hypnotic hallucinations, as distinct from, or independent of, the possible 
excuse of hypnotic compulsion,” or artificial control of conduct. 

A similar reasoning would seem to apply to the other form in which 
the plea of hjrpnotic or post-hypnotic suggestion might be urged : viz;., 
that the unlawful act or omission was attributable, not to the wish 
or desire of the subject under hypnotic influence, but to that of the 
person exercising such an influence over his conduct. 

Here, however, the analogies to voluntary drunkenness, and to the 
conditions under which mistake or ignorance of fact may be pleaded 
are more remote. The principle which it would be necessary to invoke 
would be, not that of absence of intentionality, but that of compulsion, 
or absence of volition. 

On the other hand, there is a close and striMng analogy between the 
conduct of persons acting under suggestion (particularly post-hypnotic 
suggestion, which is probably the most dangerous in connection with any 
conduct involving complex or methodical action) and that of persons 
acting under a so-called irresistible impulse ” or moral insanity,” 
of the natural and spontaneous order. 

It has indeed been asserted that “ in hypnotic, and especially in post- 
hypnotic, suggestion we hold the key to all forms of conceptual and 
impulsive insanity ” ; and that the result of experiments is to show that 
in the post-hypnotic condition the suggested ideas buried in the depths 
of the subconsciousness frequently rise to the surface of the subject’s 
active life, and are realised with all the vehemence and fatality of an 
irresistible insane impulse ” (a;). 

TMs statement, wMch may probably be accepted as describing with 
suiEcient accuracy the extreme limits of the power of post-hypnotic 
suggestion over conduct, in the most favourable conditions possible, 
merely leads to the conclusion that the plea of suggestion, stated at its 


(x Sidis, p. 272 
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Hghest, could be admitted to validity under any system of law only 
by identification with, or inclusion under, tbe vague principle (bitherto 
consistently rejected by our Qpurts) of excuse by reason of irresistible 
impulse/* or lack of self-controL 

It is unnecessary to recapitulate wbat has already been said as to the 
futility of the arguments in favour of the plea of ‘‘ irresistible impulse.” 
For practical purposes, no better illustration could be selected than that 
of an impulse impressed on a subject by means of hypnotic suggestion. 
The artificial character of such an impulse enables its strength or weak- 
ness to be, if not measured, at least studied and assessed in a manner 
that would be impossible in the case of any purely natural or spontaneous 
impulse. The origin of a h3^notio impulse, the processes of its operation 
upon the subject’s mind and in his conduct, the success or failure of its 
issue in the appropriate result, and the reasons for such success or failure, 
are not matters of conjecture ; they are all, from first to last, laid open 
to examination and analysis by the investigator. 

The almost unanimous verdict pronounced by hypnotists is that, even 
in the most favourable circumstances, there can be no certainty of 
result ; and the chief factor to which uncertainty is attributable is the 
moral character of the subject. His individuality, his natural or 
acquired prejudices, whether in favour of or against the act suggested, 
his moral tone and bias, and the weakness or strength of his character 
are all-important in the determination of the subject’s suggestibility or 
resistibility to hypnotic influence. 

So candidly do the modem hypnotists admit the incompleteness of 
their ascendency over the conduct of their subjects, that they have 
changed the very names and phrases by which the nature of their art 
is described ; and what used to be called animal magnetism, or mesmeric 
force, is now recognised as nothing more or Jess than a species of sugges- 
tion, differing only in method from all other forms of moral influence or 
persuasion. 

We have considered seriatim the various cases in which the principle 
of absence of volition has been recognised by the law of England. In 
each case it has been seen that, to form a valid plea, there must be 
compulsion in the strictest sense of the word. There must be such a 
domination that no^room is left (so far as the defendant is concerned) 
for wish or desire of any kind, as determining the conduct complained 
of. If there be any room for choice of action, the influence ceases to 
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amomt to compulsion, and becomes mere duress or coercion, which 
affords no excuse whatever under our law, except in two anomalous 

oJrll?’ ^ authorities, the 

_ P of ypuotie or post-hypnotic suggestion lies merely in the 

resultmg m the commission of the suggested conduct, it can give rise to 
no excuse under the principle of compulsion or ataeof"" 

upon rSIndal deZ“^^ '' """" 


{y) Post, Chap. XL 
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COEBCION. 

The third principle of excuse propounded by Austin is that — 

“ Generally, an act or omission is not a crime, or is more or less excus- 
able, if it proceeded from an instant and well-grounded fear stronger 
than the fear naturally inspired by the law ’’ {a). 

It will at once be noticed that this principle is stated in vague and 
uncertain terms. The same remark applies to Stephen’s definition of 
the supposed excuse of necessity : — 

An act which would otherwise be a crime may in some oases be 
excused if the person accused can show that it was done in order to 
avoid consequences which could not otherwise be avoided, and which, 
if they had followed, would have inflicted upon him or upon others 
whom he was bound to protect inevitable and irreparable evil ; that 
no more was done than was reasonably necessary for that purpose ; 
and that the evil inflicted by it was not disproportionate to the evil 
avoided. The extent of this prineiple is unascertained,'^’* (&). 


Neither of the two principles framed by these learned writers has ever 
been accepted as a principle of general application under our law. 

The most that can be said for Austm^s proposition is that it receives 
some measure of recognition in the doctrine of marital coercion, which, 
however, was perhaps evolved out of entirely different considerations (c) ; 
and that it might possibly be applied fh an extreme case of what has 
been called, in the older authorities, ‘‘ civil necessity ” {d). 

Nothing can be said in favour of Stephen’s invented principle of 
“ necessity,” except that his last sentence, italicised above, renders it 
comparatively harmless. No authority is quoted for it, except a case 


(а) Aust., p. 1061. 

(б) St. Big., art. 32 ; St. Hist., II, 108-10. 

(c) St. Big., App. Note 1. 

{d) E, V, Stratton and Others ; E, v. MacGrowther, infra. 
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wHcli was actually decided upon very diSereut considerations (e) and 
an exploded tlieory propounded by Lord Bacon in tbe following passage : 

** Tbe law chargetb no man with default where the act is compulsory, 
and not voluntary, and where there is not a consent and election ; and 
therefore if either there bee an impossibility for a man to doe otherwise, 
or so great a perturbation of the judgment and reason as in presumption 
of law man^s nature cannot overcome, such necessity carrieth a privilege 
in itselfe. Necessity is of three sorts : — ^necessity of conservation of 
life,, necessity of obedience, and necessity of the act of G-od or of a 
stranger. . First of conservation of life : If a man steal viands to 
satisfy his present hunger, this is no felony nor larceny. So, if divers 
be in danger of drowning by the casting away of some boat or barge, 
and one of them get to some plancke, or on the boat’s side, to keepe 
himselfe above water, and another to save his life thrust him from it, 
whereby he is drowned, this is neither se defendendo nor by misadventure, 
but justifiable ” (jf). 

The law regarding the supposed excuse of necessity ” is fortunately 
now settled by the famous case of R, v. Dudley md Stephens (g). The 
two prisoners, with another man named Brooks and a boy, were ship- 
wrecked in the Mignonette^ and were compelled to drift in an open boat 
in mid-ocean, a thousand miles from land. On the eighteenth day, 
when they had been a week without food and five days without water, 
Dudley proposed to cast lots, who should be killed to save the lives of 
the others. That was not done ; but on the twentieth day Dudley, 
with the assent of Stephens but not that of the other man, killed the 
boy ; and the three men fed on his flesh for four days, after which they 
were picked up by a ship. At the time of the murder there was no sail 
in sight and no reasonable prospect of relief; and starvation was 
imminent ; the boy, particularly, being in an extremely weak condition. 

The jury having returned a special verdict, it was held in the Court 
for Crown Cases Eeserved that there was no proof of any such necessity 
as could justify the act, and that the prisoners were guilty of murder. 
Sentence of death was passed upon them, but was commuted by the 
Home Secretary to six months’ hard labour. 

In delivering the judgment of the Court, Lord Coleridge, C.J., dealt 
exhaustively with all the supposed authorities for the alleged excuse 


(e) i?. V. Stratton and Others^ infra. 

(/) Bac. Max., Beg. V. : “ Nemsitas indnoit frivUegium quoad jura 
(g) U Q. B. B. 273 (1884). 
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of necessity, and pointed out tliat tliey failed to establish any such 
principle : — 

“ It is clear that Bracton (h) is speaking of necessit:^ in the ordinary 
sense — ^the repelling by violence, violence justified so far as it was 
necessary for the object, any illegal violence used towards oneself* 
If, says Bracton, the necessity be evitabilis, et evadere posset absqtte 
occisioney tunc erit reus Tiomicidii. . . . 

It is, if possible, yet clearer that the doctrine contended for receives 
no support from the great authority of Lord Hale (i). It is plain that 
in his view the necessity which justified homicide is that only which 
has always been and is now considered a justification.’^ 


As to Sir Michael Foster (A), Lord Coleridge said : — 

"There is no hint, no trace, of the doctrine now contended for 
the whole reasoning of the chapter is entirely inconsistent with it. 

" In East (1) the whole chapter on homicide by necessity is taken up 
with an elaborate discussion of the limits within which necessity in 
Sir Michael Foster’s sense of self-defence is a justification of, or excuse 
for, homicide. There is a short section at the end, very generally and 
very doubtfully expressed . . , and the conclusion is left by Sir Edward 
East entirely undetermined. 

" What is true of Sir Edward East is true also of Mr. Serjeant Haw- 
kins (m). The whole of his chapter on justifiable homicide, of a private 
nature, is the defence against force of a man’s person, house or goods. 
In the 26th section we find again the case of the two shipwrecked men 
and the single plank, with the significant expression of a careful writer : 
It is said to be justifiable. So, too, Dalton, c. 150, clearly considers 
necessity and self-defence in Sir Michael Foster’s sense of that expression 
to be convertible terms, though he prints without comment Lord Bacon’s 
instance. . . . And there is a remarkable passage at p. 339 in which he 
says that even in the case of a murderous assault upon a man, yet 
before he may take the life of a man^who assaults him, even in self- 
defence, ‘ cuncta prius tentanda.^ 

" The passage in Staundforde, on which almost the whole of the dicta 
wc have been considering are built, when it comes to be examined, does 
not warrant the conclusion which has been derived from it. The neces- 
sity to justify homicide must be, he says, inevitable, and the example 


(h) Bract., II., 277. 

(i) Hale, I., 51, 54, 478, 491. 
(^) Fost., Chap, 3. 

{1) 1 East, P. 0., 271. 

(w) 1 Hawk., c. 28. 



COEKOION. 


261 


wMcli he gives to illustrate hm meani i.g: is the very same which has just 
beeu cited from Dalton, showing that the necessity he was speaking of 
was a physical necessity, and the self-defence a defence against physical 
violence. ... 

‘‘The observations of Lord Mansfield in E. v. Stratton and Others (n) 
. . , have little application to the case before us, which must be decided 
on very different considerations. 

“ The one real authority of former times is Lord Bacon (o). . , . 

“ On this it is to be observed that Lord Bacon’s proposition that steal- 
ing to satisfy hunger is no larceny is hardly supported by Staundforde, 
whom he cites for it, and is expressly contradicted by Lord Hale in 
the passage already cited (p). And for the proposition as to the plank 
Or boat, it is said to be derived from the canonists. At any rate he 
cites no authority for it, and it must stand upon his own. Lord Bacon 
was great, even as a lawyer ; but it is permissible to much smaller men, 
relying upon principle and on the authority of others, the equals and 
even the superiors of Lord Bacon as lawyers, to question the soundness 
of his dictum. There are many conceivable states of things in which 
it might possibly be true, but if Lord Bacon meant to lay down the 
broad proposition that a man may save his life by killing, if necessary, 
an innocent and unoffending neighbour, it certainly is not law at the 
present day. . . . 

“ Now, except for the purpose of testing how far the conservation of 
a man’s life is in all cases and under all circumstances an absolute 
unqualified and paramount duty, we exclude from our consideration all 
the incidents of war. We are dealing with a case of private homicide, 
not one imposed upon men in the service of their Sovereign and in the 
defence of their country. 

“ Now, it is admitted that the deliberate killing of thfs unoffending 
and unresisting boy was clearly murder, unless the killing can be justi- 
fied by some well -recognised excuse admitted by the law. It is further 
admitted that there was in this case no such excuse, unless the killing was 
justified by what has been called necessity. But the temptation to 
the act which existed here was not what the law has ever called necessity. 
Nor is this to be regretted. Though law and morality are not the same, 
and many things may be immoral which are not necessarily illegal, 
yet the absolute divorce of law from morality would be of fatal con- 
sequence ; and such divorce would follow if the temptation to murder 
in this case were to be held by law an absolute defence of it. It is not 
so. To preserve one’s life is generally speaking a duty, but it may be 
the plainest and the highest duty to sacrifice it. . . . 


21 St. Tr. 1223 et seq. (p>st, Chap. XII.). 
(o) Supra, 

ip) 1 Hale, P. a, 54. 
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“ It is not needful to point oi|fc the awful danger of admitting the 
principle which has been contended for. Who is to be the judge of this 
sort of necessity 1"' By what measure is the comparative value of lives to 
be measured ? Is it to be strength, or intellect, or what ? It is plain that 
the principle leaves to him who is to profit by it to determine the neces- 
sity which is to Justify him in deliberately taking anotfier’s life to save 
his own. In this case tlie weakest, tlie youngest, the most unresisting, 
was chosen. Was it more necessary to kill him than one of the grown 
men ? The answer must be. No. . . . 

It is quite plain that such a principle, once admitted, might be made 
the legal cloak for unbridled passion and atrocious crime. 

There is no safe path for judges to tread but to ascertain the law 
to the best of their ability and to declare it according to their judgment ; 
and if in any case the law appears to be too severe on individuals, to 
leave it to the Sovereign to exercise that prerogative of mercy which the 
Constitution has entrusted to the hands fittest to dispense it. 

“ It is not to be supposed that in refusing to admit temptation to be an 
excuse for crime it is forgotten how terrible tbe temptation was ; how 
awful the sufiering ; how hard in such trials to keep the judgment straight 
and the conduct pure. We are often compelled to sot up standards we 
cannot reach ourselves, and to lay down rules which we could not 
ourselves satisfy. But a man has no right to declare temptation to be 
an excuse tliough he might himself have yielded to it, nor allow com - 
passion for the criminal to change or weaken in any manner the legal 
definition of the crime. , . (q). 

The observatioiis of Sir J. P. Stephen upon this case cannot be passed 
by without notice. They are to the effect that in his opinion the case 
was rightly decided, but upon the wrong grounds ; and that it is to bo 
treated as a case apart from all others, from which no principle can be 
gathered in derogation from the supposed excuse which he vaguely 
suggests should be more or less capriciously applied to, or withheld from, 
such extraordinary cases, as and when they arise (r). 

This doctrine would, on the ground ofc difficulty of definition, leave 
the law undefined, and constibute the jury not merely judges of fact 
but special legislators in each case ex post facto. It would leave a man 
without a principle of positive law to giride his actions, at that particular 
time when he most needed a restraining rule of conduct. 

Trying to make R. v. Dudley and Stephens of no account, Stephen 
says : — 


(g) Per Lord Coleridge, C, J. 
(y) St. Hist., IL, 1107. 
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form if tte learned jurist had livftd to perfect his system in the light of 
the important decision above referred to. 

The principle of excuse by reason of coercion or overwhelming fear 
has, in fact, only two comparatively unimportant ap|?iications in our 
law. One, as Austin indeed observed, bristles with inconsistencies ; and 
the other is of such rare occurrence as to be scarcely worth noticing for 
any practical purpose in modern times. 

I. Maeital CoEEcroN. 

The law with respect to the excuse of marital coercion, which is at 
once vague, and bad as far as it goes ” {x), is to the efiect that, subject 
to the exception of certain classes of ofiences, there is always a legal 
presumption that a crime committed by a woman in the presence of her 
husband is committed under his coercion ; that, unless this presumption 
is rebutted by the circumstances of the case or by sufficient evidence, 
it forms a valid defence to criminal proceedings against the woman ; 
but that, where the narrow presumption of law does not apply, 
actual evidence of coercion by the husband affords no excuse whatever 
to the wife. 

It was formerly open to some doubt (^), but appears now to be clearly 
established, that the presumption is always rebuttable (z). 

“ I have always thought that if upon the evidence it can clearly appear 
that the wife was not drawn to it by her husband, but that she was the 
principal actor and inciter of it, she is guilty as well as the husband ” (a). 

Therefore, if the husband be infirm, and obviously incapable of 
intimidating his wife by physical violence, that fact will afford sufficient 
rebuttal, as in a case of arson tried before 'Vaughan, J., where the man, 
though present at the time, was a cripple and bed'ridden, and it was 
held, after conference with Tindal, that those circumstances 

repelled the presumption of coercion on his part (6). 

(a;) St. Hist., II., 185 ; ct St. Big,, App., note L 

fe) 1 C. & P. 116-17 ; of, 8 0, & P. 545, 654-5. 

(z) B. V. Ingram, 1 Salk. 384 (1712) ; B. v. Hughes, 2 Lew. 229 (1813) ; B. v. 
Dicks, Buss. 97, n. (1817) ; B. v. Dykes, 15 Cox, 771 (1885), etc. ; infra* 

(a) Hale, I., 516. 

(h) B* V. Polhrd, 8 C. & P, 553, note (g) (1838). 
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Apart from some sucli circiimstan(\es, there must be, in order to rebut 
the presumption, some clear evidence from which the jury may reason- 
ably infer that the woman’s conduct was independent, and not 
attributable to fear of, t)r persuasion byjher husband, although he was 
present at the perpetration, or during the course, of the offence charged. 

In a case where stolen goods were found in the house of a blind man, 
and evidence thereof was given in support of an indictment against his 
wife for larceny, she having stated that she had bought the goods, 
Erie, J., directed the jury that, if they were of opinion that the goods 
were in the possession of the wife, and without the consent and control 
of the husband, they must find her guilty ; but if they had any doubt 
of this, they must acquit her. Upon this direction they returned a 
verdict of not guilty (c). 

Again, a husband and wife were jointly tried upon an indictment 
charging them with feloniously wounding a man with intent to disfigure 
him. The wife, acting, as the jury expressly found, under her husband’s 
coercion, wrote letters to the prosecutor, pretending that she was a 
widow, and making an appointment to meet him. She dressed up as 
a widow, and enticed the man to a lonely spot, where the husband fell • 
upon him and inflicted the injuries complained of. Upon a case reserved, 
the Court held that the wife could not properly be convicted, Pollock, B., 
observing : — 

The jury have disposed of this case by their finding. They have 
found that Sarah Smith was a married woman, that she acted under the 
coercion of her husband, and that she herself did not personally inflict 
any violence ” (d). 

In E. V. Tor fey (e) there was a joint indictment against husband and 
wife for robbery with violence, upon which the wife was tried alone, her 
husband not being in custcdj. The robbery was committed in a house 
to which the prosecutor was* lured ; and certain letters arranging for 
the tenancy of the house were in the woman’s handwriting. Their 
servant having been sent out on a bogus errand, the woman came 
behind the prosecutor and placed a chloroformed handkerchief over his 
mouth, whilst her husband rushed at him from the front and clasped him 


(c) M, V. Banks, 1 Cox, 238 (1845) ; cf. B. v. Matthews, l^Den. 596 (1850). 

(d) B. T. Smith, B. k B. 533 (185$). 

(€) 12 Cox, 45 (1871). 



266 


MENS KEA. 


round the arms. They strapped ^him to'a sofa, and took a quantity of 
jewellery from him. At the trial, Russell Gurney, Recorder of London, 
told the jury : — 

* 

“ The presumption of law was that if an act of dishonesty were com- 
mitted by a. wife in the presence of her husband, she was* acting under his 
control and coercion, but that prosuinptiou might be rebutted by acts 
otherwise committed by her. The question for their consideration 
was, whether the part taken by the prisoner showed that she was exer- 
cising her own free will, and was not coerced by her husband at the time. 

, . . The cases wore not unanimous on the subject. He must object 
to the doctrine that a wife was always bound to obey the dictates of her 
husband. . . . The simple question was, aye or no, did the jury believe 
that the woman, either in procuring the handkerchief and forcing it 
upon the prosecutor’s mouth, or in writing the letters and sending the 
servant to Tiilse Hill, or in any other act done by her, was exercising an 
independent will, or was she acting under her husband’s coercion ” 

Upon this direction the jury found the woman not guilty. 

In a somewhat similar case, however, where the husband and wife 
were jointly indicted for having by threats of violence and restraint 
induced the prosecutor to write and sign an agreement, and it was proved 
that the wife inveigled the man into a room, when the husband entered 
and used the threats and force complained of, the jury convicted the 
woman, under the direction of Brett, J., to the effect that a wife who 
takes an independent part in the commission of a crime, when her 
husband is not present, is not protected by her coverture (/). 

In all such cases the direction to the jury will of course depend upon 
the particular facts ; and the only general piiiicipie that can be gathered 
from precedents is, that in order to supj^ort a conviction where the 
husband has been present, there must be some evidence from \vhich 
independence and freedom from marital control ox induence may be 
gathered, 

There have been numerous cases where especial difficulty has been 
felt in adjudicating upon the sufficiency of evidence, in rebuttal of 
the presumption of marital control in connection with larceny, the 
receiving of stolen property, and various offences involving the unlawful 
possession of chattels. 


(J) R. V. John, 13 Cox, 100 (1875). 
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Upon the joint indictment of a liusband and wife for stealing curtain 
pins, in each other’s company, Park, J., directed an acquittal of the 
female prisoner, on the ground that if a man and his wife jointly commit 
a felony, the wife is entitled to an acquittal (g). 

Upon a simillr charge for the receiving of stolen goods, Graham, B., 
directed the jury that : — 

Generally speaking, the law does not impute to the wife those 
oJ^ences which she might be presumed to have concurred in by the 
coercion and influence of her husband, and particularly where his house 
is made the receptacle of stolen goods ; hut if the wife appears to have 
taken an active and independent part, and to have endeavoured to 
conceal the goods more effectually than her husband could have done, 
and by her own acts, she would be responsible, as for her own uncon- 
trolled offence ” (h). 

Both prisoners having been convicted upon this direction, the judges 
held that, as the charge against them was joint, and it had not been left 
to the jury^to say whether the wife had received the goods in the absence 
of the husband, the conviction of the wife could not he supported, 
though she had been more active than her husband (h). 

In JB. V. McOlarens (i), upon a similar charge, it was proved that some 
stolen sugar was received by the husband in his wife’s absence ; the 
wife afterwards washed it down the sink, and burnt the bags which had 
contained it. Coltman, J., directed the jury that — 

“ If the husband received the propex^ty, knowing it to be stolen, and 
if the wife received it from him with the like knowledge# and with the 
purpose of aiding and assisting him in the object which he had in view 
in receiving it . . . although pnmd facie she must be supposed to be 
acting under the coercion of her husband, that was rebutted by the active 
part which she took in the matter with the intention above mentioned. 
But if the part which she took was merely for the purpose of concealing 
her husband’s guilt, and of screening him from the consequences, 
then she ought to he acquitted. A wife cannot be convicted of har- 
bouring her husband, when he has committed a felony, and the mere 
circumstance of her attempting to conceal what may lead to his detec- 
tion appears to come within the same principle.” 

A man, his wife, and their child, a boy ten years old, were indicted 


{g) E. V. KnigU, 1 C. & B 116 (1823). 

{%) E, V. Afclm, 1 Moo, 143 (1826) ; cl E. v. Maiihem, Ben. 596 (1850). 
{i) 3 Cox, 425 (1849) ; Russ. 94. 
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for felonious possession of a moT|ld for making counterfeit coins. Tke 
boy was apprehended in the aco of passing a counterfeit half-crown, 
and the officer, going to his home, found the elder male prisoner in an 
upper room. In the lower room were vari5us coining implements, 
including the mould in question, and whilst the officci^ were searching 
the house the female prisoner came in ; she was observed soon after- 
wards to break the mould on the floor. Counterfeit money was found 
upon her, but not upon the man. 

As to the child, a verdict of acquittal was returned, under the directipn 
Of Talfourd, J., who said : — 

“ I do not think a boy of this age can be convicted upon such evidence 
as this. He is acting under the control of his parents ; they are living 
in the house where the coining implements are found ; and it would be 
going too far to say that one so young was a joint possessor with them 
of the property.” 

The child was then put in the witness-box by his father to prove that 
the latter had been absent from home for some weeks before the time 
of his apprehension, but Talfourd, J., said : — 

“ The man and woman are living together, and that fs evidence from 
which you are at liberty to infer that they are man and wife. If you 
think so, and also believe that the man was in possession of these moulds, 
then you ought to acquit the woman, as she cannot in law be said to 
have any possession separate from her husband ; but if you think that 
the criminality was on her part alone, and that he was entirely guiltless 
of any participation in her conduct, then she must be of course convicted. 
. . . Either of the prisoners may be convicted upon tliis evidence, 
but I do not think you can convict both.” 

The jury, upon this direction, convicted the man and acquitted the 
woman (fc). 

It may be observed that the child was^directed to be acquitted by 
reason of Ms tender age ; although the probability of his acting under 
the control of his parents was referred to, that would not have excused 
him if he had reached the age of discretion. It was merely a circum- 
stance to be taken into consideration in deciding whether his complicity 
showed ‘‘ malice ” beyond his years {1). 

In R, V. Brooks (m) a woman was indicted alone (her husband having 

' W BTvrJSoober, 4 Cox, 272 (1850). 

(l) Ante, Chap. IV. 

(m) Bears. 184 (1853). 
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absconded) for feloniously receiving goods stolen from ber linsband’s 
employer and taken borne to ber. Sbe was proved to have pawned some 
of tbe articles, falsely stating tbem to be birthday presents ; and guilty 
knowledge on ber part was otberwise shown. Tbe jury were directed 
by tbe recorder tbat tbe presumption of marital control might be 
rebutted : — 

If, tberefore, on considering tbe evidence, tbey were perfectly satis- 
fied tbat at tbe time when tbe prisoner received all or any of tbe articles 
produced sbe knew tbat tbey were stolen, and in receiving tbem acted 
not by reason of any control or coercion of ber husband, but voluntarily, 
and with a dishonest and fraudulent intention, sbe might be found guilty.*’ 

Upon a case reserved, tbe conviction was quashed, Parke, B., obser- 
ving 

“It is quite clear . . . tbat tbe prisoner must have received tbe 
stolen goods from tbe bands of ber husband. In tbat view, it is difdcult 
to see bow sbe could be guilty of this ofience ” (%), 

In a case where a man and bis wife were shown to have received stolen 
property, but tbe only evidence affecting tbe wife was not conclusive 
as to her not having received tbe goods from her husband, or in his 
presence, it was held, upon a case reserved, that the questions of receipt 
from tbe husband, on the one hand, or separate receipt in his absence, 
on the other, ought to have been left to the jury, and that it was perfectly 
consistent with the facts that the goods might have been received by 
the husband at his own house, and so have come into the wife’s possession 
through her husband, in a manner that did not render her liable to be 
convicted (o). 

In another case, a railway pointsman and his wife were jointly indicted 
for stealing and receiving some cloth from a railway truck. The wife 
was seen on the railway banfe near her husband’s cabin, in a place where 
there was no road, with a bundle concealed under her shawl. She was 
watched, and followed to her husband’s house ; and on the next day 
she pledged some of the stolen property at two different places, the 
residue being found at her husband’s house. The jury were directed 
that, if they thought that the woman was acting indepen<iently of her 
husband, and not under his control, and that she was engaged with him 

(n) Sed vide Buss. 95, n., contra. 

( 0 ) E. V, Wardroper, Bell, 249 (1860) ; Buss. 95-6 ; cf. B, v. Pritchard, 9 Or. A. B. 
210 (1913), as to necessary directions to jury, upon joint indictments. 
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* I; *'“ i”’'' *'*<’ '»™<> « iHfbaiid and wife 

^TT’ receiving stolen goods, wore not expressly 

asked to say wkefchor tkero was a separate receiving by tbe wile^n the 
absence of tbe husband. After sentence, counsel cited i?. iZZt) 

rightly directed the iTr'o^tlTe^fftnerii*] *lre chairman 

he did not spocificall^P^ to th^ 

separate receiving by the female pri8one^’'''That tTme^wM^^^r” ^ 
denoe of a separate receivin/r by her tl , ovi- 

no question that she had receivedI.rpoio7>77^^ i ' ’ 
and that she was not then acting under tlm iifluonce 77 f 
In such a state of facta the iudvo oi.irUt 7 n « ^ ^ ^ husband, 

fact of the marital relation doef ^ 

band’s control Purser any presumption of thehus- 

it was a question for 7m neighbourhood, 

part. Brown v. AUomey. General ^as <,akmg an independent 

that proposition.” ^ authority for 

toTw*’ ^1 question after sentence was probably put 

to the jury by the chairman, “not as part of the procedure ZtS 

<.,re4“a“ 

In a recent important case it was pointed out by the Court of Criminal 
Appeal that the mere fact that there was a preconcerted scheme between 
husband and wife to commit the crime charged against them does not 
lebut the presumption of coercion, but mighffon the contrary be regarded 

(p) S. V. Cohen, 18 L. T. 489 (ISeS 

(g). 16 T. L. R. 413 (1900). 

(»*) Sttpra, 

(^) Infra, 

(t) 10 T. L, R. 413, sed qu. 
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tMs presumption applies in We case of persons who are permitted to 
be polygamous by tbe law of tbeir ^religion or tbeir domicile. . . . 
They were jointly indicted for larceny, . . , What the woman did was 
done in the presence of^her husband. He could haye seen her, and 
she him, at any time during the transaction, and therefore they were in 
the presence of** one another. ... It was, accordingly, necessary to 
direct the jury carefully what evidence was sufficient to rebut the 
presumption, and it should have been explained to them what amounted 
to acting voluntarily, and to what extent her conduct must be inde- 
pendent before she could be treated as a guilty person. The recorder 
seems to have formed some misconception as to the effect of a pre- 
concerted arrangement between husband and wife. He failed to appre- 
ciate that the very fact of such an arrangement might be evidence, 
and perhaps strong evidence, that the husband had been coercing his 
wife. He seems to have thought that if there was such an arrangement, 
which he calls collusion, that was enough by itself to rebut the pre- 
sumption of coercion. . . . The defence was not left to the jury in a 
way in which they could do it justice, and we are therefore of opinion 
that the conviction must be quashed ” (^). 


From the foregoing decisions it will be seen that there has in times past 
been an extraordinary amount of confusion in connection with the 
rebutting of the presumption of marital control, and that there is still 
room for considerable doubt and difficulty in the practical application 
of the doctrine, wherever the presumption arises. 

There has been similar confusion and inconsistency in determining 
the classes of crimes to which the presumption does, and those to which 
it does not, apply. 

At one time it was thought to apply only to felonies, and not to mis- 
demeanours (a?) ; but any possibility of entertaining that notion has long 
since disappeared (y). 

One would hardly expect to find the white slave traffic singled out as 
a class of offences to which the general doctrine of marital coercion does 
not apply ; yet Hawkins wrote : — 

A wife may be indicted together with her husband, and condemned 
to the pillory with him for keeping a bawdy house ; for this is an offence 
as to the government of the house, in which the wife has a principal 


(u) B. v. CarovM, 7 Cr. A. R. 149 (1912). 

\x) Vide B. v. Cruse, 8 C. & P. 541, 558. 

[y) St. Dig., art. 31 ; B, v. Brice, B, v. Dicks, uk inf. 


Kli;ire; and also such aix offence, as may generallv be tn-esnmorl +« u 
jnanaged by the intrigues of her mx ” (^) ^ Picsumed to bo 

And so it was held, after argjiment at the bar^ in R. v. Williams (a) 
Ihe presumption of coercion by the iiusband “doth not excuse in 
case of treason nor of murder, in regard to the heinSusness of those 
enmes (6) Nor does it apply to manslaughter (c). But apparently 
It does apply to a case of attempted double suicide, so as to excuse the 
mfe who survives, in respect of the murder of her husband, who dies ■ 
at l^st, it appears to have been so decided in an ancient case cited by 
Patteson, A husband and wife being in great distress, the 

husband said : I am weary of life, and will destroy myself » • upon 
which the wife replied : “ Then I will die with you ” ; at the’ man’s 
request the wife bought some ratsbane, and they both partook of it. 
Ihe man died, but the wife made herself sick by drinking salad oil, and 

b mg the wife of the deceased, she was under his control ; and inasmuch 
as ihe proposal to commit suicide emanated from him, it was considered 
tiiat she was not a free agent ” (e). 

Subject to the exceptions above mentioned, the presumption and the 

wWhef ® applicable to all criminal offences, 

whether aocompamed by violence or not-e.y., to burglary (/), robbery (g) 
larceny ffl, receiving (f), co inage offences W, arson (ij forgery 

( 12 ) 1 Hawk., c. 1, s. 12. 

x!J. .dIoMK “■ 1 Salk. 384 (1712); 

50%^st\v.’ 951 C'cMe, 3 Inst. 

2 C. ^ K. 887, 90t(1849)?JS ^ ^ 

(c) .Hale, I., 46. 

(d) In R. Y. Alison, 8 C. & P. 4] 8. 

(e) Anon (1604), Moore, 7-34 ; Ru.ss. 661. ^ 

lip" sup. ; B. V. 

'nums), it I f.' It vmJp ’ V ' f ' ; 

(A) Hale, L, Siel I?, v. KmgkCn. V Ooi^B r SZ 
(0 il. V. Banks, B. v. MattLls, B. y Tr ier ’ B y Mrn 
B. V. Wardroper, B. y. Baines, ui. sup. ' Srooks 

m i'y t' ’■ Price, uh. inf 

(1) R. V. Pollard, uh. sup. ; cf. Kenny, Outl. 71 n 

{m) R. V. HugJies, ub, inf. ' " 
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uttering forged notes wounding lo), and sending tlireatening 
letters (p). 

Tlie presumption applies only where there has been a lawful marriage 
between the parties, before the comnoission of the offence {q) ; but the 
question of coverture is one for the jury, and may be decided upon any 
evidence which they think satisfactory (r), even where the female pri- 
soner has been indicted as a single woman, and has pleaded to the 
indictment in that form (s). Evidence of cohabitation and reputation 
may suf&ce (t) ; and, where the married relation of two co-defendants 
appears on the face of the indictment against them, no evidence need be 
called to prove it (u). 

A recent decision of the Court of Criminal Appeal has gone so far as to 
quash, on the sole ground of presumed coercion, the conviction of a 
married woman, indicted and convicted jointly with her husband, where 
the relationship of marriage was not disclosed at the trial, or put forward 
as a ground of appeal, but was indeed denied throughout by the female 
prisoner, whose defence was that she had no connection with, and did 
not know, the other prisoner, in whose company she was caught 
thieving (x). 

As has already been noticed, the presumption of marital control arises 
only when the husband has actually been present at the commission of 
the offence charged against the wife, or at least during some essential 
part of its perpetration. If, by reason of his absence, the presumption 
does not apply, any amount of substantive proof, showing actual fear 
on the part of the wife, or coercion or influence on the part of the husband, 
will be entirely immaterial. 

In other words, marital coercion is no defence whatever, except where 
the narrow presumption of law^happens to apply, and not to be rebutted 
by sufficient proof of the wife’s independence. 

(n) M. v. Atkinson, cit. 8 C. & P. 557 ; Russ. 94 (1814) ; M. v. Morris, nb. inf. 

(o) B, V. Smith, tib. sup. 

ip) R. V. Hammond, 1 Leach, 447 (1787). 

(q) R. V. Jones, KeL 37 (1664). 

(r) R. V. HmsaU, 2 C. & P. 434 (1826). 

(s) R. V. Woodward, 8 C. & P. 561 (1838) ; cf. R, r. Qminn, 1 Lew. 1 (1825). 

{t) R, V. AtMmon, Iluss. 100 (1814) ; R. v. Boober, uh. sup, (1850) ; et vide R, v. 
Good, 1 C. & K. 185 (1842) ; Buss. 100, note (v). 

(w) R, V. Knight, ub, sup. (1823), 

(«) E. V. Green, 30 T. L. R. 170 (1913). 
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“ The mere fact that the parties are married never even formed a 
presumption of compnlsion by the husband. Even as early as 3kacton’s 
time, if the wife was voluntayly a party to the commission of a crime, 
her coverture furnished no defence. . . . ( 2 /).* 

“ Questions have from time to time arisen how far ttie mere presence 
of the husband at the time of the commission of the offence should fur- 
nish a presumption of marital control, and the decisions on that subject 
have not been entirely uniform ” (p). 

Some fine distinctions seem to have been drawn as to what is sufficient 
to constitute presence by the husband at the time and place of the wife’s 
crime. 

Presence merely in the neighbourhood may suffice, but as regards the 
point of time the rule is more strict, for the husband must at least be 
present at some time during the main transaction, or essential perpetra- 
tion of the offence charged. 

Upon the trial of a wife for uttering a forged note, and of her husband 
for procuring her to commit the offence, it being proved that he ordered 
her to do it, but that she did it in his absence, the judges held, on a case 
reserved, that the presumption of coercion did not arise, as the husband 
was absent at the time, and that both parties were properly convicted {a). 

In E, V. Hughes (6) a married woman was indicted for forging and 
uttering Bank of England notes. The principal witness went to a shop 
kept by the prisoner’s husband, who was not present, and bought from 
the prisoner three £2 notes, at £1 is, each. He paid the woman £4, and 
before he had received the change the husband looked into the room. 
He did not enter, but merely made the pointed observation : ‘‘ Get on 
with you.” After this the witness and the prisoner returned into the 
shop where the husband was ; the prisoner gave him the change, and 
both she and her husband warned him to be careful. 

The defence of coercion being raised, Thomson, B., said : — 

“ I am very clear as to the law on this point. The law, out of tender- 
ness to the wife, if a felony be committed in the presence of the husband, 
laises a presumption primd facie and frimd facie only, as is clearly 
laid down by Lord Hale, that it was done under his coercion : but it 
is absolutely necessary that the husband should in such a case be actually 


(g^) Bract., Lib. IIL, c. 32. 

(z) Per Lord Hal^buiy, L.C., Brown v. A,-G, of New Zealand, 1898, A. 0,, 234. 
(a) E, Y. Morris, E, & R. 270 (1814). 

{h) 2 Lew. 229, Buss. 99 (1813). 
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present, and taking a part in tke transaction. Here it is entirely tke 
act of tke wife ; it is indeed in consequence of a communication pre- 
viously witk tke kusband that tbe witness applies to tbe wife ; but sbe 
is ready to deal, and bas on ber person tbe articles wbicb sbe delivers to 
tbe witness. TLere was a putting off before tbe husband came : and 
it is sufficient if before that time sbe did that wbicb was necessary to 
complete tbe crime. Tbe coercion must be at tbe time of tbe act done, 
and tben tbe law out of tenderness refers it primd facie to tbe coercion 
of tbe busband. But wben tbe crime bas been completed in bis absence, 
no subsequent act of bis (altbougb it might possibly make him an acces- 
sory to tbe felony of tbe wife) can be referred to what was done in bis 
absence ’’ (e). 

On tbe other band, where a wife went from shop to shop, uttering base 
coin, and ber busband accompanied ber to tbe door each time, without 
going in, Bayley, J., directed tbe woman’s acquittal, on tbe ground of 
coercion (d). 

This decision was relied on where a busband and wife were jointly 
indicted for uttering base coin, but tbe wife appeared to have taken no 
active part in tbe offence. Tbe Common Serjeant, after consulting 
Bosanquet and Coltman, JJ., directed tbe acquittal of tbe woman, 
saying 

Tbe same rule wbicb applies in cases of felony should also apply 
to eases of misdemeanour like tbe present, and tbe decision of Bayley, J., 
who is a very good authority, seems to bear out that view ” (e). 


There are one or two exemptions, applicable to married women, wbicb 
appear to be altogether independent of tbe ancient presumption as to 
coercion. 

Thus, tbe law permits no married woman to be convicted of treason 
merely for receiving or harbouring ber traitorous busband (/) ; nor as 
an accessory after tbe fact, for receiving or comforting him after be bas 
committed a felony {g) ; indeed, sbe may, apparently, with impunity 
carry tbe principle of conjugal fidelity to tbe extent of concealing ber 
husband’s felony, so long as ber complicity is merely for tbe purpose of 


(c) Russ. 99. 

(d) R- V. OonnoUy, cife. 8 C. & P. 21 (1829). 

(e) B. V. Price, 8 C. & P. 19 (1837). 

(/) Hale, I., 47-8, efc vide 621 ; 1 Hawk., o. 1, s. 10. 
(g) B. V. Manning, 2 C. & K. 887, 904 (1849). 


18—2 
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screening Hm, and does not apaount to actual participation in the 
crime {h), 

“ Whether she can be guilty of misprision of'treason, if she knows her 
husband’s treason, and reveal it not, is a case of some difficulty. 

It may be said she is suh fotestale viri, she cannot by law be a witness 
against her husband, and therefore cannot accuse him, idea qucore ” (i). 

She may also receive, jointly with her husband, a third party who is a 
traitor or felon (k ) ; and she is not capable of conspiracy with her husband 
alone, they being one person (1). 

Such exceptions as these are perhaps reasonable, in view of the unique # 
intimacy of the conjugal relation (m). 

Upon the obvious absurdity of the privilege af orded to wives, in 
respect of crimes committed in the presence of their husbands, little 
comment need be made ; for the excuse of marital coercion has been 
severely criticised by the most eminent writers, and is constantly the 
subject of adverse comment in the Courts. 

A pointed example of its injustice is that suggested by Stephen 

“A husband and wife of mature age and their daughter of fifteen 
commit a theft. It is proved that the girl acted under actual threats 
used by her father. Nothing appears as to the wife’s part in the matter, 
except that her husband was present when she committed the offence. 
The wife must be acquitted on account of the presumed coercion of 
her husband : the daughter must be convicted, notwithstanding the 
actual coercion of her father ” (n). 

One can hardly wonder that another learned vrriter was so sure, thirty 
years ago, that the absurd doctrine would be speedily abolished, that he 
wrote of it in the past tense (o). 

The allowance of such an excuse is not justified by the probabilities 
of married life at the present day, whatever reasons may have given rise 

(h) £, V. McCkirenSy supra. 

(i) Hale, I., 45. 

(k) Hale, I., 48, 621 ; Dep's Case, cit. 8 C. «& P. 553 (136-4). 

(l) 1 Hawk., c. 72, s. 8 ,* Y, B. 38 Edw. 3, pi. 3 ; et vide 132 L. T. N. 399, 

(m) Ct R V, Fhje, 77 J. P. 79 (1913), as to whether a woman living with her 
hasband can be recommended for expulsion under sect. 3 of the Aliens 1905 

(n) St. Hist., II., 105-6. - , . 

(o) Clark, Anal, 38-9. 
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to it in earlier times, wten the pofestas viri was a reality, and when female 
ofiendexs were less self-assertive, and more easily coerced, than they 
commonly are now. 

The origins and reasons of the excuse, of the presumption giving rise 
to it, and of the strict limitation thereof respectively to acts done by the 
wife in the presence of the husband, are all matters of conjecture and 
mystery. 

Some of the older authorities for the excuse (p) were collected by the 
late Sir J. F. Stephen (q), who seems to have attached undue import- 
ance to a chance suggestion thrown out by Lord Hale : — 

‘‘ If the husband and wife together commit larceny or burglary, by 
the opinion of Bracton, both are guilty ; and so it hath been practised 
by some judges. And possibly, in strictness of law, unless the actual 
coercion of the husband appears, she may be guilty in such a case ; 
for it may many times fall out that the husband doth commit larceny 
by the instigation, though he cannot in law do it by the coercion, of 
his wife ; but the latter practice hath obtained, that if the husband and 
wife commit burglary and larceny together, the wife shall be acquitted, 
and the husband only convicted ; and with this agrees the old book 
2 E. III., Corone, 160. And this being the modern practice, and in 
f mourn vitm, is fittest to be followed ; and the rather because otherwise 
for the same felony the husband may be saved by the benefit of his 
clergy, and the wife hanged, where the case is within clergy, though I 
confess this reason is but of small value ; for in manslaughter committed 
jointly by husband and wife the husband may have his clergy, and yet 
the wife is not on that account to be privileged by her coverture (r). 

Upon this passage Stephen made the following comment : — 

This extract probably gives the key to the confusion of the law upon 
this subject. It was thought hard that a woman should be hanged 
for a theft for which her husband had his clergy, and accordingly a 
loophole was devised for married women, similar, as far as theft was con- 
cerned, to clergy for men. Hale’s remark as to manslaughter shows 
how incomplete and unsystematic the arrangement was ” (s). 

Perhaps misled by Hale’s discursive method, Stephen seems here to 


(p) Bract., III., 32 ; Lib. Ass. 27 Edw. 3, pi. 40 ; 3 Inst. c. 47, p. 103 ; Bac. 
Max., Beg. V, ; Balt., c. 157 ; Hale, I., 45, etc. 

(g) Bt Big., App., note 1. 

(r) Hale, I., 45. 

(4 St. Big., pp. 398-9 ; of. Kenny, Outl., p. 72. 
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have confused two things the origin of the presumption as now applied, 
and the origin of the peculiar excuse in favour of married women. 

Whatever slight connection benefit of clergy_ may have had with the 
narrow presumption in which the excuse of marital coercion has ulti- 
mately become embodied, it certainly had nothing whiftever to do with 
the origin of the excuse itself ; for marital coercion was recognised as a 
ground of immunity by the Laws of Ina, King of the West Saxons U\ 
and Canute (m), to both of whom benefit of clergy was an idea undis- 
covered and unthought of, and either of whom would probably have 
been piously shocked if it had been revealed to him that an ecclesiastical 
immumty, which would in the course of ages be invented for the pro- 
tection of priests, would not only be openly used for saving the necks of 

mmed men, but also mgeniously cited as a pretext for the acquittal of 
their guilty wives. ^ 


Si mamtus aliquid depraedetur, et persuadoat ad id uxorom suam 
et deprehensus sit in eo vir, tunc suam partem compenset ille exmnta 
uxore, quomam ipsa mperiori suo obedire debet. Si ea jurm-urando 

V centuries later by Lord Hale and other 

authorities, that the wife is potestate viri 

There IS a striMng parallel between certain exceptional kinds of theft 
e™ated m the laws of Canute as involving hability on the part oi 
the woman, and those specified by Bracton in the thirteenth century 

furto ablatam domum in easam suam adferat el- 


(i) A. D. 712. 

(u) A. D. 1016. 

(a:) Leges Inee, TOIk. 24, s. 57, Be coloni furto. 
\y) Leges Cnuti, Wilk. 14/5, par. 74. 
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et si aliquando furtum sub clavibns istis inveniattir, uxor cum viro 
culpabilis erit ” (^}. 

Tbe clergy tlieoiy propounded by Stephen, which seems to have had 
no better foundation thc«n the somewhat contemptuous obiter scriptum 
of Lord Hale, c^».n at most account for the modern limitation put upon 
the doctrine of marital coercion. It does not explain how, when, and 
why married women acquired the unique prerogative of committing 
crimes with impunity, under colour of that plea of subjection to the 
authority of another, which has always been jealously denied by our law 
to children acting in obedience to their parents, to servants committing 
crimes under their masters’ orders, and even to Ministers of State 
carrying out the Royal commands. 

The presumption is no doubt founded on the excuse of physical fear ; 
but nowhere else does the law allow that excuse to be pleaded, in times 
of peace, as justif3dng conduct which would otherwise be criminaL 

“ If a man be menaced with death, unless he will commit an act of 
treason, murder or robbery, the fear of death does not excuse him, if 
he commit the fact ; for the law hath provided a sufficient remedy 
against such fears by applying himself to the Courts and officers of 
justice for a writ or precept de securitate pads, 

** Again, if a man be desperately assaulted, and in peril of death, and 
cannot otherwise escape, unless to satisfy his assailant’s fury he will 
kin an innocent person then present, the fear and actual force will not 
acquit him of the crime and pxmishment of murder, if he commit the 
fact ; for he ought rather to die himself, than to kill an innocent ” (a). 

Upon this passage from Hale, Stephen makes the following comment, 
which applies to the case of married women with as much force as to 
any other cases of coercion or duress : — 

“Wliatever may be thought of the reasoning of Hale, I think that 
the principle which he lays down may be defended on grounds of 
expediency. 

“ Criminal law is itself a system of compulsion on the widest scale. 
It is a collection of threats of injmry to life liberty and property if people 
do commit crimes. Are such threats to be withdrawn so soon as they 
are encountered by opposing threats ? The law says to a man inten-' 
ding to commit murder, If you do it, I will hang you. Is the law to 
withdraw its threat if someone else says, If you do not do it, I will shoot 
you! 


{z) Bract., HI., 32, 
la) Hale, I., 49, 
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“ Surely it is at tlie moment wlien temptation to crime is strongest 
tliat the law should speak most clearly and emiJhatically to tli(^ con- 
trary ” {b). * 

There arc dijfificulties enough in securing the observance of the law 
by females, and restraining then* criminai activities, without the entirely 
unnecessary and unjustifiable licence possessed by every married v/oman 
to commit crime in lier husband's presence. Probably the most ardent 
defender of women's rights would agree that wives ought to have equal 
responsibility with other people, and that they should come under the 
two established rules, that no one has a right to make himself a party 
to committing mischief, from a fear of consequences to himself, or to 
plead apprehension of personal danger as an excuse for assisting in doing 
an illegal act (c ) ; and that an inferior who takes part in transactions 
which he knows to be illegal is liable to conviction, even though every 
act he performs is done in pursuance of the orders of another person (d), 

II. CoEECioN BY King's Enemies. 

“There is to bo observed a difference between the times of war, 
or public insurrection, or rebellion, and the times of peace ; for in the 
times of war, and public rebellion, when a person is under so great a 
power, that he cannot resist or avoid, the law in some oases allows an 
impunity for parties compelled, or drawn by fear of death, to do some 
acts in themselves capital, which admit no excuse in the time of peace 

“ But even in such cases, if the whole circumstances of the case be 
such, that he can sufiiciently resist, or avoid the power of such rebels, 
he is inexcusable, if upon a pretence of fear, or doubt of compulsion, 
he assist them ” (e). 

The leading case on this subject was that of a lieutenant in the Jacobite 
army, who, having joined in the Young Pretender's rebellion, pleaded at 
his trial that he had been forced into it by threats on the part of the Duke 
of Perth and his men. Lee, L.C. J., said, in summing up : — 

“ The fear of having houses bimnt, or goods spoiled, supposing that 
to have been the case of the prisoner, is no excuse in the eye of the 
law for joining and marching with rebels. The only force that doth 
excuse, is a force upon the person, and present fear of death ; and this 


{&) St. Hist., II., 107. 

(c) It V. T^hr and Price, 8 C. & P. GIG, x>er Lord Denman, C.J. (1838). 

(d) K V. Bernanl, i Cr. A. E. 218 (1908). 

(?) Hale, 1, 40. 
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force and fear mnet continue all the time the party remains with the 
I'ebels, It is incumbent on every man, who makes force his defence, 
to show an actual force, and that he quitted the service as soon as he 
could, agreeable to the rule laid down in Oldmstle’s Case (/) that they 
joined pm timore mortis et recesserunt guava cito potuevunV^ 

The prisoner was convicted, but reprieved {g). 

In JJ. V. OmtcMey {h), upon an indictment for destroying a threshing 
machine (^), the act having been fully proved, a witness was allowed to 
depose to the effect that the mob, by whom the machine was broken, 
forced the prisoner and other persons to go with them, and then compelled 
each person to give one blow to the machine with a sledge-hammer ; and 
further that the prisoner ran away from the mob at his earliest oppor- 
tunity. Upon this evidence the prisoner was acquitted. 

The clear contrast between coercion by public rebels or rioters in some 
number, and coercion by individuals, is illustrated by v. Tyhr ani 
Price (i), where a madman gathered together a number of persons near 
Canterbury, promising them plenty in this world and happiness in the 
next, and pretending to be a Divine being. A constable, endeavouring 
to effect Ms arrest under a warrant, met with resistance, and was assisted 
by Ms brother. The madman endeavoured to stab the constable, shot 
his brother, and then hacked the latter with a sword ; and under Ms 
orders the prisoner with two other persons took the deceased, while still 
alive, and threw Mm into a dry ditch, where they left him. It was held 
that any apprehension which the two prisoners entertained of personal 
violence to themselves afforded no excuse for their conduct in remaining 
with and assisting the madman in his acts of violence. 


(/) Hale, I., 50. 

(g) JR, V. McGrowtlm, IS St. Tr. 391 (1746). 
(1) 5 C. & P. 133 (1831). 

(i) Under 7 & 8 Geo. 4, c. 30, s. 4. 

{h) 8 C, & P, tie (1838). 



CHAPTER XIL 


OCCASIONAL LICENCE. 

The various immunities from puiiislimeiit wliich have been considered 
up to this point have been such as are essentially personal to the party 
exempted. 

Under the principle of intentionalityj if there be any incapacity or 
unavoidable failure to range the facts or circumstances under the law 
applicable thereto, there is an absence of 7 nens rea, and no culpable 
intention can be formed (a). The essence of this excuse lies in the state 
of mind of the party, with reference to the law, the facts, and the conduct 
in question. 

Upon the principle of absolute compulsion, if the apparent breach of 
law depended in no degree upon the party’s wishes, there is no actus reus, 
or conduct in respect of which me^is rea or intentionality can arise (6). 
The essence of this excuse lies in the party’s total inability to obey 
the law. 

Under the principle of coercion, in the one or two rare cases where it 
applies, the party, being proved or presumed to have acted under the 
dictates of overwhelming fear, is again excused on the purely personal 
ground that his (or her) conduct was unfairly restricted (c). 

In all these cases, therefore, the plea of immunity arises solely out of 
the mental attitude or personal incapacity of the party. 

On the other hand, the excuses now to be considered are based, not 
upon the personal inability of the party to obey the law, but upon a 
definite licence attached by law to certain 'Specified occasions, whereby 
nefas hecomes fas ; and that which at other times or on other occasions 
would be wrong and criminal is, subject to definite restrictions, made 
right and lawful, only Jiac vice. 

The general principle of excusability, that an act which is done in 


(а) Ante, Chaps. I. to IX. 

(б) Ante, Chap. X. 

(c) Ante, Chap. XL 
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p-uisuanoe of a legal right canrtot be a crime, amounts to no more than 
the truism that a thing cannot at one and the same time be both right 
and wrong. 

It requires little wisdom to perceive that a man cannot steal his own 
property and therefore that it cannot be a crime for him to take it. 
Even if that fact were not expressly recognised in the definition of 
larceny, as the felonious taking of the goods of another, it would 
obviously arise from the necessity of things. 

So, again, a man may cut or maim himself if he pleases to be so foolish, 
or may flagellate himself if he chooses to be so pious, because he has a 
legal right to use his own body as he likes, and the law prohibiting 
battery and wounding are subject to his right of personal liberty— so 
long indeed as he respects the value of Ms life, whereof he has no right 
wilfully and feloniously to deprive the community {d). 

No difficulty arises out of these and other similar instances of the 
general inapplicability of the criminal laws to acts done or omitted in 
pursuance of a legal right. 

The difficulty arising in connection with the axiomatic principle 
under discussion is, not to ascertain the recognition of those general 
rights wMch lie altogether outside the apparent scope of the criminal 
law, but to define with precision certain exceptional rights, or licences, 
of an occasional nature, the sols importance of which consists in their 
legalising what would otherwise he unlawful conduct. 

Before examining the chief cases of exceptional and occasional 
licence, it may perhaps be observed that Austin’s division of justifica- 
tion or excusability into two separate principles of legal right and 
legal duty is now of little significance either in theory or in practice. 

Whatever one is bound to do, one must have the right to do ; and 
the law justifies whatever it requires, together with all reasonable 
means used to attain the proper end. Quando aliquid mmdatur, 
mandatUT et omne per quod' pervenitur ad illud {e) : wMch, though not 
elegant, has the merit of being obvious. 

The sole remaining importance of the distinction between justifica- 
tion and excuse, since the abolition of forfeitures, lies in the propriety 
of extending to a man a somewhat greater latitude in the compulsory 


(d) Vide 1 East, P. 0. 219 ; of. Kenny, Oud., 112.4. 

(e) 5 Bep. 115 b. 
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execution of a duty imposed upon liim-by law, than that which may 
be alloweu to him in the exercise of a right or licence barely permitted 
iiim tor ms own protection in an emergency (/). 

I. Selp-Defence. 

The excuse sometimes allowed to a piisoner, that the act charged 
against him was done sc vel sua defmderdo, is in the old books usurUy 
lefeued to as the excuse of ncUural necessity. It is, however, of much 
nan-ower scope than the supposed excuse of necessity propounded by 
Stephen (^ , being rigidly confined to the actual and necessary repeffing 
of unlawful violence directed against the defendant, against his property^ 

- -rai 

The word “ necessity,” even if understood as applying merely to the 
excuses of self-defence or self-assistancc, is indeed somewhat misleading 
as tendm^g to obscure the fact that those excuses are allowable by law only 
witnin the limits of several well-defined conditions, of which the impor- 
tant obligation of keeping within the requirements of the occasion is 
one, but only one. 

Although the plea of self-defence may be said to be founded upon 
necessrty, in the sense of bemg obviously consonant wth justice and 

ft^usT3’ r instant repression or prevention of crime. 

It must not be inferred that a person is at every turn justified thereby 
m dispensing with the ordinary forms of legal procedure or in usinl 

peisonal violence as a means of asserting his rights or of repdfin- 
ordinaiy wrongs (*). xepuung 

Ihe excuse of self-defence ought to be distinguished from that of 
.<Jf-assistanee, for it is only where some violence to a man’s person 
(or to one whom he is bound by close relationship of blood, marrLe or 
semee to protect) is suffered or reasonably apprehende.l that^the 
inmciple of blow for blow and force against' Lee beet 

emm m efendere mines leges ommaque jura yermittunt ” {To). 

With regard to the mfliction of mortal blows, a distinction is drawn 


(/) Post., 270-2. ~~ ^ 

[g) St. Dig., art. 32. 

{■i) Dicey, 4S9— 490; R. v. Moir, infra ^ 

{^) Paulus, Dig., IX., 2, 45, 4. 
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by Foster between justifiable self-defence, where the prisoner’s conduct 
is entirely limited to the repelling of .an attack made upon him, and 
excusable self-defence upon chance-medley, which formerly involved 
forfeiture of goods (1), l^he distinction, which is almost as important 
now as ever it was, is best described in Foster’s own words (m) : — 

There are eases in which a man may without retreating oppose 

force to force, even to the death. This I call justifiable self-defence 

There are cases in which the defendant cannot avail himself of the 
plea of self-defence without showing that he retreated as far as he could 
with safety, and then, merely for the preservation of his own life, killed 
the assailant. This I call self-defence culpable, but through the benignity 
of the law excusable. In the case of justifiable self-defence, the injured 
party may repel force by force in defence of his person, habitation or 
property, against one who manifestly intendeth and endeavoureth by 
violence or surprise to commit a known felony upon either. In these 
cases he is not obliged to retreat, but may pursue his adversary till 
he findeth himself out of danger, and if in a conflict between them he 
happeneth to kill, such killing is justifiable. . . . 

‘‘ I will by way of illustration state a few oases which I conceive are 
reducible to this head of justifiable self-defence. 

“ Where a known felony is attempted upon the person, be it to rob 
or murder, here the party assaulted may repel force by force (-w) ; and 
even his servant then attendant on him (o) or any other person present 
may interpose for preventing mischief ; and if death ensueth the party 
so interposing will be justified. . . . 

“ A woman in defence of her chastity may lawfully MU (p) a person 
attempting to commit a rape upon her. . . . 

An attempt is made to commit arson or burglary in the habita- 
tion : the owner or any part of his family, or even a lodger with 
Mm may lawfully kill the assailants for preventing the mischief 
intended. . . . (q)* 

I will now proceed to that sort of self-defence which is culpable and, 
through the benignity of the law, excusable ; and this species of self- 
defence I choose, upon the anthority of the statute of Henry VIII. (r) 
to distinguish from the otMer by the name of homicide se defendendo 
tipon chmce -medley. The term chance-medley hath been very impro- 


(l) See now 24 & 25 Viet. c. 100, s. 7, re-enacting 9 Geo. 4, c. 31, s. 10. 

(m) Ct Hale, I., 478—480. 

{n) Hale, I., 481. 

(0) Ib. 483. 

ip) Ib. 474. 

iq) M. y. Cooper f Oo. Car. 544 (1639). 

(r) 24 Hen. 8, o. 25. 
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~ acddcntal deatli, and in vul<>ar spoccli wo 

generally affix that single idea tp it : but tlio ancient legal Ltion of 
homicide by chance-medley was when death issued from a combat 
between the parties upon a sudden quarrel. . . («). “ ' 

A sudden casual affi-ay commenced and carried on in heat of blood 

illTStrf must, as Fappre: 
the eo^^?w ^ engaged in a sudden a£ray quitted 

Pe ^ t f ^®nnd given, and retreated or fled^as far 
as he could with safety, and then, urged by mere necessity, killed his 
adversary for tlie preservation of his own life. 

exeeSenL^bo manslaughter, and in fact and 

experience the boundaries are in some instances scarcely perceivable • 

but in consideration of law they have been fixed. In both cases it is 
suposed that passion hath kindled on each side, and blows haTe passed 
between the parties,- but in a case of manslaughter eJw pre 
pmed that the combat on both sides hath continued to the time that 

^t^at wTn party giving such stroke was Jiot 

at ttat time in immment danger of death. He therefore who, in the 
case of mutpl conflict, would excuse himself upon the foot of self! 
defence must show that, before a mortal stroke {•iven ho had doolinprl 

ttJtt rn 2ai!o 

tpt he ki^d lus adversary through mere necessity, and to avoid imme 
diate path. If he faUeth in either of these circumstances, he will 
incur the penalties of manslaughter ” (t). 

The allowanp of this excuse of self-defence upon chance-medley 
couped with the condition which requires a retreat before the delivery 
of pe mortel stroke, is a remarkable instance of the subtlety with which 
m imes of greater violence than our own, the rigour of the law was 
tempered by considerations of expediency. 

Where Uvo persons fight upon a sudden quairel, one killing the other 
tiof manslaughter, according to the degree of provoca- 

tion or the circumstances of the case. But it is obviously in the interests 
of peace to allow either party, even in the heat of combat, a locus 
VMntm before homicide is actually p£rpotratcd. If the fmhting 
were prearranged between the parties, it would be different (w),^ in 
that case they would both have had their locus vacnUentice 
Upon this ground where the quarrel is sudden, if one of the com- 
batants avail himseh of an opportunity to desist from the combat 


(.1) 3Jnat. 55, 57 ; Kcl. 07. 

(t) Fost. 273-7. 

('«) Vide Halo, I., 452; 1 East, P. C. 284-5. 
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md retreat as far as possible,* the law fortliwitli absolves Hm; and, 
if pursued, lie is entitled to use tbe same measure (but no more) of 
self-defence as if be bad not willingly fougbt at ail (x). 

Bakings Case (y) seems to bave been on tbe border line between tbe 
two kinds of si^lf-defence mentioned by Foster. Tbe prisoner was 
indicted for manslaughter. Several persons knocking violently at 
tbe door of tbe bouse where be was lodging, be admitted them, and a 
scrimmage immediately took place. A witness succeeded in pushing 
libe prisoner into tbe bouse and locked tbe door, but two minutes 
afterwards several men came and knocked tbe door down. Tbe prisoner 
then took tbe fire-tongs, and with these ran after tbe persons who bad 
broken into tbe bouse and struck about him. Tbe witness deposed 
that be saw two persons on tbe prisoner at one time, bitting at him as 
bard as they could ; that tbe deceased was one of them ; that they split 
the door open, because they wanted to get him out to ill-use him. Tbe 
prisoner could bave got out of tbe bouse by a back way, though it did 
not appear that he knew of tbe back way at tbe time, it being tbe first 
night of bis lodging there. Bayley, J., in directing tbe jury, said : — 

** If you are of opinion that tbe prisoner used no more violence than 
was necessary to defend himself from tbe attack made upon him, you 
wiU acquit him. Tbe law says a man must not make an attack upon 
others unless be can justify a full conviction in bis own mind that? 
if be does not do so, bis own life will be in more danger. If tbe prisoner 
bad known of tb© back way, it would bave been bis duty to bave gone 
out backwards, in order to avoid tbe conflict ” 

Tbe jury very properly acquitted tbe prisoner. 

Although Foster, whose observations on tbe subject are confined to 
tbe case of homicide, speaks only of a ‘‘ mortal stroke,” there can hardly 
be room for doubt that tbe law of self-defence upon chance-medley 
is equally appbcable to crim.es sbor«& of murder or manslaughter, and 
that the peculiar indulgence allowed by law in cases of retreat from a 
sudden quarrel would, for example, be available as a plea against 
conviction upon an indictment for wounding with intent to kill or do 


ix) i?. V. Smith, 8 a & P. 160 (1837). 

(y) 1 Lew. 166 (1828). 

{z) Sed qucere, Tide K v. Cooper, ub, sup,, I East, P. C. 289 ; Post. 274 ; Russ. 
811, note (e). 
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gl'ievoiis bodily liavm, or for the misdeoicauour of unlawM wounding, 
llie justification wliich. would excuse a mortal stroke must necessarily 
include a justification for delivering a stroke less than mortal. 

Tbe two essential conditions of tlie plea of soU-dcfeuco, in wbatever 
circumstances and against whatever charge that plea may be set up 
(whether upon chance-medley or not) are, that the force used must have 
been necessary, and that it must have been proportionate. 

In other words, it must always appear that the mischief sought to bQ 
jnevented could not, so far as the prisoner could tell at the time (u), 
have been prevented by some less violent means ; and that the mischief ' 
done by, or which might reasonably be anticipated from, the force used 
was not out of proportion to the injury or mischief intended to be 
prevented (6). 

Ford being in possession of a room at a tavern, several persons pro- 
ceeded to turn him out ; to which ho refused to submit. They drew 
their swords upon him and his companions, and Ford thou drawin" 
his sword killed one of them. This was adjudged justifiable homicide” 
not as being in defence of his possession of the room, the disturbance 
whereof was merely matter of provocation, but as being in defence of his 
own person, upon the threat of immediate violence (c). ■ 

Mawgridge, upon words of anger, threw a bottle at Cope’s head, and 
immediately drew his sword. Cope returned a bottle at Mawgridge’s 
head; and this was pronounced lawful self-defence, not as an act of 
retaliation, but in view of the drawdng of Mawgridge’s sword, which 
showed that he intended to follow up the bottle-throwing by a more 
deadly attack (d). 

Upon an indictment for manslaughter it was proved that the deceased 
was one of a party of six persons who had been drinking together and 
were proceeding along a road after micjjiight, wlieji "they met the 
prisoner, who stabbed the deceased wdth a biife in the arm-pit. There 
was discrepancy of evidence as to the conduct of the deceased and 
his friends previously to the inflicting of the wound. Vaughan, J. 
(Williams, J., being present), directed the jury as follows 


(а) S. V. Price, Tayl., Priuo., 000 (I&IH). 

(б) Or. Code Rep., p. 11, and note B. 

(c) Ford’s Case, Kel. 51 ; ] East, P. 0. 243. 

[d) mawgridge’s Case, Kel. 121 ; 1 Ea-,t, P. C. 213 (1700). 
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Tliat it was not justifiable Iioinicide, jinloss there was an intention, 
on the part of the deceased axid his oogipanions to rob or murder thAi 
prisoner, or to do some dreadful bodily injury to him ; and that it 
was not the law that a m^ would be justified in taking away the life of 
another, merely because he feared that he might be assaulted, or indeed 
if he were actually assaulted. The q[uestion for their consideration was, 
whether the conduct of the party made it neeessary for the prisoner to** 
inflict that blow which almost immediately terminated in the death 
of the deceased — -whether he inflicted the wound in self-defence, to 
save his own life which was in danger, or to protect himself from some 
dreadful bodily injury. 

n The jury found the prisoner guilty, but recommended him to mercy, 
on the ground that he committed the' act under the apprehension of 
personal danger ; and he was sentenced to three years’ hard labour (e). 

In another case, where justification was pleaded in answer to a charge 
of wounding with intent to do grievous bodily harm, it was proved that 
the prosecutor, another man named Withy, and a woman, having been 
drinking together, met the prisoner on the highway at midnight. Some 
words passed, and Witby struck at the prisoner ; the prisoner struck 
back with a knife, but the prosecutor intervening caught the blow 
on his arm. Crowder, J., held that the charge of wounding with intent 
to do grevious bodily harm to the prosecutor could not be sustained (/) ; 
but he might be convicted of luilawfuliy wounding. He directed the 
jury (who, however, acquitted the prisoner) that unless the prisoner 
apprehended robbery or some similar offence, or danger to life, or serious 
bodily danger — not simply being knocked down — ^he would not be 
justified in using the knife in self-defence {g). 

There must be a reasonable proportion to the mischief threatened, 
not only in respect of the weapon used (h), but also in the time and 
method of its use (i). 

“ Vim vi repellere licet mode fiat moderamine inculpatae tutelae, non 
ad sumendam vindictam, sed dk propnlsandam injuriam ” (k). 

So, although a man is justified not only in preventing or repelling 

(e) M. V. Bull, 9 C. & P. 22 (18S9). 

(/) Sed vide i?. v. Stafford, 11 Oox, 643 (1870), ante, Chap. VIL 
(g) M. V. HewleU, 1 F. & T. 91 (1858). 

(^) J?. V. Hewlett, supra ; Osborn v. Veitek, 1 F. & F. 317 (1858) ; B, v. Forster, 
I Lew. 187 (1825) ; of. B. v. Weston, 14 Cox, 346 (1879). 

{%) Vide Meade's Case, 1 Lew, 184 (1825), 

(jfc) Co. Litt. 162 a. 


M.B. 
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an actual assault (Z), but also ii>doing what may be necessary to prevent 
its repetition (m), the force mustnot be used after the danger is over (^^). 

It is not reasonable that fc^r every assault -a man should be banged 
with a cudgel and “ if upon a little blow given by A. to B., B. gives him 
a blow that mayhems him, that is not son assault demesne ’’ (o) ; though 
the plea would have been good if a scuffle had intervened (^). 

As regards the use of a deadly weapon, a great deal depends on the 
amount of deliberation shown by the prisoner in resorting to it, and his 
means of knowledge as to the degree of danger threatened against 
himself. In a recent case, where a man w’as convicted of unlawful 
wounding by using a razor upon the prosecutor, who had only attacked"" 
him with his fists, the Court of Criminal Appeal refused to interfere, 
because the prisoner had not casually picked up a razor lying near, but 
had taken the w^eapon out of his pocket : — 

“That shows intention. He gave him, not one, but two cuts on 
the head, which were very dangerous. The case was (xuite properly 
left to the jury with the direction : ‘ Did he use more violence than was 
easonably necessary to repel the attack ? ’ ” (^). 

Self-defence is not limited to the warding off a blow ; it may justify 
the “ striking one, — a battery, in fact, in return for an assault which 
missed being a battery ” (r). 

“ The difficulty arises in drawing the line between mere self-defence 
and fi-ghting. The test is this ; a man defending himself does not want 
I'O fi-ght, and defends himself solely to avoid figliting. Then, supposing 
a man attacks me and I defend myself, not intending or desiring to 
fight, hut still fi^ghting — ^in one sense — to defend myself, and I knock 
him down and thereby unintentionally kill him, that killing is 
accidental ” (s). 

Another condition attaching to the plea of self-defence, in all cases 
except where the conduct ensues upon chance-medley, is that “in no 

(l) 1 East, P. 0. 280. 

(m) Per Parke, B., Anon., 2 Lew. 48. 

(n) i2. V, Driscoll, C. & M. 214 (1841). 

(o) Per Holt, C.J., Gockrofi v. Smith, 2 Saik. 041 ; 1 Ld. Ravm. 177 (1704). 

(P) Ib. 

(S') jR. V. Morse, 4 Or. A. R. 50 (1910). 

(r) i2. V. Dmna, 2-Cr. A. R. 76 (1909), per Darling, J. ; cf. Lib. Ass., ami. 43, 
f. 274, pi. 31 (1369) ; vide Ken., S. 0. 141. 

is) R. V. Knock, 14 Cox, 1 (1877), per Lindley, J. 



OCCASIONAL LICENCE, 


291 


case can a man justify the killing of another under the pretence of 
necessity, unless he were wholly without any fault imputable by law in 
bringing that necessity i^ipon himself ” (t). 

For example, where a number of persons forcibly ejected others from 
a house, and, three days after, in defence of the house against attempted 
recapture, killed one of the ejected party, they were ail found guilty 
of manslaughter (w) by virtue of the doctrine of common purpose; 
there being sufficient provocation to reduce the guilt, by reason of the 
^euddenness of the occasion, and the pretence of title (ir), but those 
circumstances affording no excuse of self-defence on the part of any of 
them. 

The questions arising in all cases of self-defence are, therefore — ^first, 
whether there was an adequate occasion for the use of violence ; secondly, 
whether that occasion was a just occasion, or whether brought about 
by the defendant’s own fault ; and, thirdly, whether no more violence 
was used than was both necessary to prevent the mischief threatened, 
and proportionate to the gravity of such mischief (y). 

If there was no adequate or just occasion for the violence, or more 
violence was used than was necessary and proportionate to the evil 
feared, the prisoner may be convicted of an assault (2;), of wounding 
with intent (a), of murder (&), or of manslaughter (c), according to the 
nature and consequences of his act and the degree of his intentionality. 

The using of excessive force upon a just occasion which warrants 
some violence is a very different thing from the use of force where there 
is no just occasion at ail ; for the existence of a just occasion for violent 
measures involves at least some amount of provocation, which may 
well reduce the guilt of the excessive violence from murder to man- 
slaughter, or from felonious wounding with intent ” to the mis- 
demeanour of unlawful wounding (d). 


(t) 1 East, P. a 277. 

(w) Case of Drayton Basset, Hale, L, 440 (1580). 
{x) Hale, I., 444. 

{y) Vide Gooh v. Beale, 1 Ld. Baym. 176 (1698). 
{z) M. V. Mabel, 9 C. & P. 474 (1840). 

(a) B, V. Odgers, 2 M, & R. 479 (1843). 

(b) B. V. Moir, ub. inf. (1830). 

(c) B. V. Dakin, ub. sup. (1828). 

(c?) Vide infra. 


19 — 2^ 
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Witli regard to the defence of third pksons, it has been laid down, in 
confirmation of the old authorities, that — 

“ In the case of parent and^liild, if the parent has reason to believe 
that the life of a child is in imminent danger by reason of an assault 
by another person, and that the only possible, fair; and reasonable 
means of saving the child’s life is by doing something which will cause 
the death of that person, the law excuses that act. It is the same of 
a child with regard to a parent ; it is the same in the case of husband 
and wife ” {e). 

An ancient decision, to the effect that, if a robber slays a merchant-', 
and the merchant’s lad comes up in haste and Idlls the robber, there ^ 
was no felony on the part of the lad (/), seems to have been grounded 
upon the fear which the lad might reasonably entertain for his own 
life (g). If he had come up earlier, hovreve.]*, and killed the robber 
in defence of his master whilst the latter was yet alive, he would have 
been justified under the principle of self-defence by virtue of service. 

It was doubted by Dalton whether the servant’s right to justify an 
assault in defence of his master -was reciprocated by a like right of the 
master to defend his servant, and, it was added : neither can the farmer 
or tenant justify such an act in defence of liis landlord, nor a citizen, 
etc., in defence of the mayor (or bailiffs) of tlie city or town corporate 
where he dwelleth (A).” 

There seems, therefore, good reason to doubt the correctness of a 
suggestion which has been made that our courts would now probably 
recognise a general duty, apart from any special relatiojiship, on the 
part of the strong to protect the weak (/’). 

The right of self-defence has been too commonly considered as if 
it covered, not only the defence of a man’s own person, or the repelling 
of an attack on a third party whom he is bound to protect, but also 
two other matters which are of an entiifely different nature and scope, 
viz., the right of self-assistance, which justifies a man to a limited extent 
in the defence of his property, and in the assertion or maintenance of 


(e) B. V. Bose, 15 Cox, 540 (1884) ; cf. Haadcock v. Baker, 2 Bos. & P. 2G0 (1800). 
if) Lib. Ass., aim. 26, L 123, pi. 23 (1353) ; vide Ken., S. C. 137-8. 

(r/) 1 Hawk. c. 23, s. 21 ; 1 East, P. C. 293. 

(h) Halt., c. 121 ; et vkij 1 Hawk., o. GO, ss. 23-4. 

(i) Kenny Quit. 154. 
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certain rights connected with, property, and the excuse of advancement'^ 
of justice, which justifies various acts done with the object, not of defend- 
ing anybody or anythi|ig, but of securing either the prevention of a 
forcible and atrocious crime or the arrest or punishment of an oSender. 

Doubtless the three matters are frequently very much involved one 
with another. When a man shoots at a burglar or highway robber, he 
may be actuated by either of three motives : fear for his own life or 
the lives of others in his company, fear of losing his property by theft, 
^or a zealous desire to secure the punishment of the criminal. It is 
not, however, conducive to clear reasoning that all three motives should 
be jumbled together under the heading of self-defence ; they are much 
better considered separately, under the several headings of self-defence, 
self-assistance, and advancement of justice. 

II. Seli’-Assistance. 

The law has always been slow to allow people to act as judges of their 
own cause ; and it is very seldom that acts of violence, either to person or 
to property, can be justified merely on the ground that they were 
performed in the assertion or maintenance of real or supposed rights. 

Most landlords, for instance, have a wholesome appreciation of the 
narrowness of those bounds of peace and propriety within which their 
extraordinary remedies of distress and re-entry can be safely exercised. 

The abatement of a nuisance, or of an obstruction to a public or 
private easement, if not performed with the utmost care and circum- 
spection, may easily become an unjustifiable act of aggression, or 
develop into a riot or some other punishable ofience against person or 
property, whereby a would-be upholder of the law may find himself 
liable to conviction as an ofiender against it. 

It is true that, in defence against such crimes as burglary and robbery, 

the injured party may repej force by force, and is not obliged to retreat, 
but may pursue his adversary in order to secure himself from 
danger ” (i). 

But burglary brings a case within the principle of self-defence {stricta 
sensu) rather on account of the actual and apprehended violence accom- 
panying a forcible entry than by reason of the apprehended loss of 
property. It involves extreme danger, not so much to a man’s 


(h) 1 East, P. 0. 221. 
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^property as to liis person, for “ liis liouse is Ms castle of defence, and 
therefore he may justify assembling persons for the safeguard of his 
house ’’ {1), 

The same reasoning applies to a robbery committed or attempted 
on a man, “ which cannot be without a taking from liijr person ’’ (in). 

So, in directing the jury upon an indictment for manslaughter, 
Kennedy, J., said : — 

“ With reference to the defence that the x>risoner was acting in 
defence of his property, in my judgment, the infliction of death must be 
to prevent no ordinary crime ; it must be a crime of a serious and also^ 
felonious nature. You must not shoot a trespasser merely because he ^ 
is a trespasser. If he shows an intention to accomplish a felonious 
purpose by force, extreme measures may be used ” {n). 

The remedy of self -assistance against a trespass is limited, in the 
absence of violence on the trespasser’s part (o) or some show of resist- 
ance (p), to ousting him by as gentle means as possible (q). 

“ A kick is not a justifiable mode of turning a man out of your house, 
though he be a trespasser ” (r), and resort to such a remedy, if leading 
to fatal injuries, incurs the guilt of manslaughter ( 5 ). 

If a trespasser will not go out, upon the request of the occupier, the 
latter “ is justified in putting him out by force, and may call in his 
servants to assist him in so doing,” or authorise a policeman to do so {t), 
but “ although a person be in the house of another, and misconducting 
himself, the owner has no right to turn him out by force, without first 
requesting him to depart ” (w). 

In short, a justification of a battery in defence of possession, though 
it arose in the defence of the possession, yet in the end it is the defence 
of the person ” (a;) — ^that is to say, it must have arisen out of some 

{1) Hale, I., 487. 

(m) Per Powell, J., Green v. Goddard, 2 Salk. 641 : Ken. S. C. 147 (1704). 

{n) It. V. Syrnondson, 60 J. P. 645 (1896) ; of. Sveaver v. Biish, 8 T. E. 78 (1708). 

(o) Hinchcliffe's Case, 1 Lew. 161 (1823). 

( 2 ?) R, V. Willoughby, 1 East, P. C. 288 (1791) ; Bossiter v. Conway, 58 J. P. 350 
(1894). 

iq) Hale, I., 484-5. 

(r) R. V. Wild, 2 Lew. 214 (1837), per Alclerson, B. 

(s) Ib. 

(t) Wheeler v. Whiting, 9 C. & P. 262 (1840), per Patteson, J, 

(u) Ib. 

(x) 1 Eolle Abr., “ Trespass,” G. 8; cf. Hale, I, 484-5. 
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violence to tte person, either actually committed or reasonably appre- 
hended (y)y and not out of the mere trespass alone. 

In R, V. Moir (z) the prisoner, having ordered some fishermen not to 
trespass on his land, and finding the deceased and others crossing it, 
rode up to them and ordered them back. They refused to go, and angry 
words passed. There was some evidence that the deceased threatened 
to strike the prisoner with a pole. The prisoner shot him in the arm, 
and the wound proved fatal. Before the deceased was supposed to be 
in danger of death the prisoner avowed and justified his act, sajdng 
that in similar circumstances he would do the same again ; that this 
land was his castle, and that as he could not without the use of fire- 
arms prevent the fishermen from persisting in their trespass, he did 
use them, and would use them again. However, he never had the 
chance of doing so, for upon his trial Lord Tenterden told the jury 
that the prevention of such a trespass could not jus^fy such an act, and 
left to them, as the only possible justification, the question whether 
the prisoner was in reasonable apprehension of danger to his life from 
the threats of the deceased. Upon that direction the prisoner was 
convicted of murder and hanged. 

His fate is a warning to theorists who incline to the legal heresy 
that every right may lawfully be defended by the force necessary for 
its assertion ” (a). 

There seems, in fact, to be this distinction between cases of self- 
defence (in the strict sense) and other cases of self-assistance : that in 
the former the main consideration is the lawfulness of the occasion, and 
the necessity of committing acts of violence at all, whereas in the latter 
class of cases more importance attaches to the manner in which the right 
is exercised, or in other words to the proportion between the evil sufiered 
or threatened and the steps taken to avoid the same. 

When people are exchanging deadly blows, it is not often possible, 
even if it were desirable or rust, to measure with any degree of precision 
the proportion between the acts of aggression and defence ; as soon as 
there is clear evidence of a just occasion for violence, the law will view 
leniently any slight excess shown by the person attacked, or his com- 

(y) Meade^s Case, 1 Lew. 184 (1823) ; Levels Case, 1 East, P, C. 274-5 (1630); 
JR. V. Dennis, 69 J. P. 256 (1905). 

(z) 72 Ann. Reg. 314 ; Cr, Code Rep., p. 44 (1830). 

(a) Dicey, 490. 



paiiions, in defending themselves. But in assuming the responsibility 
"■ of sei-f-assistance against TSTonga touching property only, or even slight 
wrongs against the person, it behoves the defendant to act with the 
utmost circumspection, not oiv^y as regards th& existence or validity of 
the right which he claims, but also as regards the rcfpiining from any 
excessive violence in exercising it. 

In R. V. Scully (a) the prisoner, who had been set to watch his master’s 
premises, shot and killed a thief on the garden wall, after the latter 
had called upon an accomplice to fire at the prisoner. He was acquitted 
of manslaughter, upon the following direction by Gan-ow, B. : — 

“ Any person set by his master to watch a garden or yard is not at - 
all justified in shooting at, or injuring in any way, persons who may 
come into those premises, even in the night ; and if he saw them go 
into his master’s hen-roost, ho would still not be justified in shooting 
them. He ought first to see if he could not take measures for their 
apprehension. But here, the life of the jirisoner was threatened, 
and if he considex'cd his life in actual danger, he was justified in shooting 
the deceased as ho had done ; but if, not considering his own life in 
dangei, he rashly shot this man, who was only a trespasser, he would be 
guilty of manslaughter.” 

It has already been observed that, wbere guilt or innocence tunis 
upon the possession of a supposed right of any kind, depending upon 
mixed questions of law and fact, any mistake made hona fide, on reason- 
able grounds, as to the existence of such right will have the cfitect of 
bringing the case within the doctrine of ignmanlia facti (b). 

This observation clearly applies to the exercise of a supposed right 
of self-assistance ; and the rule of law applicable to such cases appears 
to be that if the defendants, acting in the exercise of a right which they 
even mistakenly supposed themselves to possess, did no more damage 
than might be reasonably supposed to be necessary for the assertion 
or protection of that supposed right, t^ey will be entitled to an 
acquittal (e). ' 

Claim of right being a good defence under the Malicious Damage 
Act, 1861 (d), it wa s held, upon a case stated, in Daniel v. James (e) 

(o) I C. & p. 319 ; 28 R. R. 780 (1824). ~ ~ ’ 

(6) Ante, Chap. IL 

(c) B. V. Clemens and Others, etc., ante, Chap. U. 
id) 2i &_25 Viet. 0 . 97, s. 62. 

(e) 2 C. P. D. 361 (1877). 
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that the placing of poisoned flesh in a garden, for the parpose of destroy- 
ing a dog which was in the habit of straying there, was not an offence 
tinder sect, il of that Act (/) ; and Eord Coleridge said that the section 
points to a wicked crime, the unlai^fiilly and maliciously killing or 
maiming the animals referred to, for the purpose of indulging a cruel 
disposition, and not to an act done under an impression, right or wrong, 
that the party is justified in protecting his premises from a trespass 
by such means, especially after notice given.’^ 

This case was followed with some reluctance in Smith v. Williams (g), 
but was again considered in Miles v. Hutchings (h), where the appellant, 
a gamekeeper, had been convicted under the same section of shooting 
a dog damage feasant The case was referred back for a clearer state- 
ment of the facts, on the point as to whether the appellant bond fide 
believed that what he was doing was necessary for the protection of 
his master’s property; and the general proposition laid down by 
Lord Coleridge was declared to be too wide : — 

It is in my judgment not enough that he should be under the impres- 
sion, right or wrong, that he is justified in protecting his premises from, 
trespass, or (as in the present case) his master’s property from injury t 
if he knows that much less violent measures would attain his object, 
he is not justified in resorting to such means as killing or wounding 
the animal ” (i). 


HI. Sudden Provocation. 

The only kind of provocation which can entirely justify a battery 
is such as gives rise to the right of self-defence ; and it is a common 
error to suppose that one person has a right to strike another who has. 
struck him, in order to revenge himself ” (ib). 

Provocation, as a separate ground of excuse for crime, arises only in 
cases of homicide and the few serious offences of wounding and inflicting 
personal injury which, as lias been seen (Z), are governed by the same 


(/) 8ed vide Poisoned Flesh Prohibition Act, 1864 (27 & 28 Viet. o. 115), s. 2. 

(gr) 9 T. L. B. 9 (1892) ; sed vide Armstrong v. Mitchell, 20 Cox, 497 ; 67 J. P.. 
829 (1903). 

{h) 1903, 2 K. B. 714. 

(i) Per WiUs, J. 

(k) jK. V. Driscoll, C. & M. 214 (1841), per Coleridge, J. - 

(l) Ante, Chap. VII. 
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^considerations with regard to mens rea as homicide. In these cases 
provocation is never more than a partial excuse, or indulgence, the effect 
ol which is to lednce the prisoner’s guilt from that of murder to that 
of manslaughter, or from the felony of inflicting grievous bodily harm 
with full intent to the misdemeanour of so doing withonfc full intent of 
a grave consequence (m). 

Strictly speaking, hideed, the provocation itself is never the ground 
oven of a partial excuse or indulgence, but forms merely an occasion upon 
which such an excuse may arise ; for it lies upon the prisoner not only 
to prove the sufficiency of the provocation offered to him, but further 
to show that its actual effect upon him was such as to deprive him, for 
the time being, of his power of self-control {n), 

“ The only ground for not applying the general rule is, that the defen- 
dant was in such a state that he could not remember or bo influenced 
by the fear of punishment ; if he could be, the ground of exception 
disappears ” (o)* 

It follows from these considerations that provocation, in order to 
afford a partial defence in law, must be of a gross character. 

In particular, it has been frequently laid down that provocation 
by words or gestures is quite insufficient (p), at any rate unless they 
amount to a great deal more than mere insult or annoyance, as by con- 
veying information of some wrongful conduct, e.g., where a wife taunts 
her husband by confessing adultery or threatens to commit it (r). 

The law on this subject was considered upon a recent application 
fox leave to appeal against a conviction of murder. The applicant, 
while walking with his sweetheart, told her that he was going abroad ; 
whereupon she said that, if he did so, she would go on the town, as she 
had done before.” Upon his asking whether she meant that, she 
answered “ Yes ” ; and he then killed her with a razor, which he had 

f 


(m) Vide, e,g., v. Bourne, o C. & P. 120 (1831). 

(n) St. Dig., art. 246. 

(o) Holmes, p. 62. 

(p) Brain's Case, Hale, I., 455-6 (1600) ,* B. v. Frances, 3 Mod. 68 (1685) ; R, v. 
•Taybr, 5 Burr. 2793 (1771) ; R. v. Noon, 6 Cos, 137 (1852) ; et vide 1 Easfc, P. C. 
533. 

iq) R, V. Rothwell, 12 Cox, 145 (1871). 

(r) Ib., B, V. Jones, 72 J. P. 215 (1008). 
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in liis pocket, kaving bougkt it on tie previonB day. In delivering tke^ 
judgment of tke Court, refusing leave to appeal, Ckannell, J., said : — 

“ Words alone, unless in very excentional circumstances, are not 
sufficient provocation to reduce homicide from murder to manslaughter ; 
and the only ex 'leptional circumstances sufficient to have that ehect are 
cases relating to adultery. ... In the present case, the applicant and 
the girl were not married, and whatever the relations between them 
had been, they were not even the relations, which unfortunately are 
not uncommon, of unmarried people living together as husband and wife. 
The applicant and the girl were engaged to be married, but their relation- 
ship was quite different from that in which the exception to the rule 
which I have referred to obtains ’’ (s). 

Again, there can never be provocation by mere suspicion, e.y., as to a 
wife’s unfaithfulness (t). 

But, on the other hand, words or gestures may supplement a slight 
provocation by blows (u), or by spitting at a man (x), so as to magnify 
such acts into gross provocation. And there may well be gross provoca- 
tion without any assault whatever, c.y., by false imprisonment (t/), 
or by whipping, violently or insolently, a horse upon which one is 
riding (z). 

The provocation need not have been intentionally directed against 
the prisoner, so long as it was sufficiently outrageous in its natural effect 
upon him. It may therefore have consisted of some assault, offence 
or other act (whether openly committed or unexpectedly detected) upon 
a person nearly related to him by marriage, consanguinity or service, 
or upon some person in his company. Bor example, there is sufficient 
provocation where a man finds adultery being committed with his 
wife (a), or sees his daughter violently assaulted by her husband (b). 
But not where a man finds, in an intoxicated condition, and in a house 
of ill-repute, a woman with whom he is living but to whom he is not 
married (c). 

(s) iJ. V. l^almer, 29 T. L. E?:W9 (i9l3). 

(«) B. V. Kelly, 2 0. & K. 814 (1847) ; R. v. BirdutH, 29 T. L. R. 711. 

(u) B. V. Sherwood, 1 C. & K. 556 (1844), per Pollock, C.B. 

(z) B, y. Smith, 4 E. & B. 1066 (1866) ; B. v. Mason, 8 Cr. A. K. 121. 

(y) Buchner’s and Withers's Oases, 1 East, P. C. 233. 

(») Lanure's Case, 1 East, P. 0. 233 (1841). 

(a) Manning's Case, Hale, I., 485 (1672) ; B. v, Maddy, 1 Ventris, 158, Ken., 
S. C. Ill (1672) ,* of. B. V. Fisher, 8 C. & P. 182 (1837). 

Q}) B. V. Barrington, 10 Cox, 370 (1866). 

(c) B. V. Qreening, 29 T. L. R. 732 (1913) ; cf. i?. v. Palmer, supra. 
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An apparently slight provocation may he shown, by evidence specially 
called upon the point, to have been in reality sufficiently gross to reduce 
the guilt o£ the crime charged. "'Thus, up 03 \ the indictment of a man 
for murdering his wife, ho was convicted o[ manslaughter only, because 
it v/as proved that he sulfcred from some old abscesscs^about the neck, 
and that on tlie oceasioji in queslion he was afraid tliat his wife was 
about to twist his neckerchief, as she had several times done before, 
so as to make him black in the face (d). 

In some instances, where under slight provocation a man has inflicted 
castigation, or done some similar act, which has proved fatal, but without 
using a deadly weapon (e), and without fully intending to kill, the slight 
provocation has been regarded as having the effect of reducing the 
offence from murder to manslaughter (/). In such cases, however, the 
slight provocation is of importance, not, like gross provocation, as an 
independent ground of excusability (g), but merely as evidence showing 
the absence of full homicidal intent {h ) ; and the real ground of pallia- 
tion must be that the blows given were not “ such as were likely to be 
followed by death, or by a disease likely to terminate in death ” (i). 
In other words, the manslaughter in such cases is not voluntary man- 
. slaughter at all. 

So, it has recently been hold that there could be no such excuse in a 
case where the death w^as the natural and direct consequence of the 
act complained of, viz., strangling by clasping the deceased’s throat. 

It is not the same as if the act had been a push which unexpectedly 
caused a fatal fall ” (ib). 

The concession made by the law to human frailty does not protect 
acts of barbarity, e.g,, tybig a boy to a horse’s tail (Z), and the same 
rule applies as in self-defence, that the prisoner’s acts must boar a 
reasonable proportion to the provocation given {m ) ; but there is 

{d) B. V, Hopkins, 10 Cox, 229 {18(55). 

(e) B. V. Hoichtt, 7 C. & P. 274 (1835) ; cf. Post. 291. 

(/) Bray's Case, etc., 1 East, P. C. 23G (1785). 

Ig) B. V. Beason a'nd Tranter, 1 Str. 499, 1 East, P. C. 235, 320-1 ; 16 St. Tr. i 
(1722). 

{/q 1 East, P. C. 235,* Bowhy^s Case, 12 Bep. 87 ; Post, 294-5 (1612). 

(i) B. V. Freeman, Russ. 697 (1814). 

{^') B. V. Philpot, 7 Cr. A. R, 140 (1912), per Lord Alverstone, C.J., at p. 142. 

(Z) Halloxoay's Case, Cro. Car. 131 ; Post. 292 (1628) ; vide 1 East, P. C. 234-5. 

(w) Gojjes Case, 1 Vfintr. 216 (1672) ; Keate's Case, Comb. 406 (1697) ; B. v. 
Thorpe, 1 Lew. 171 (1829) ; J?. v. Moir, ub, sup. 
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naturally not tlie same strictness in applying ttis rule as in tlie case o:^ 
self-defence, and where there is anything like room for two opinions as 
to the barbarous or reasonable nature of the act the case will usually 
be left to the jury as open to decision efther way (n). 

Besides being gross, provocation must be sudden ; it mitigates the 
guilt only of a furor hrevis which for the time being renders a man deaf 
to the voice of reason (o), and it must cause a strong resentment at the 
instant of the crime committed (p). 

The plea therefore does not avail where there was premeditation 
or prior ill-will against the deceased (0, such as to disprove sudden 
intention, or where the provocation was sought (r) or provoked by the 
prisoner ($), or where there was pre-arrangement, as in a duel (i). 

Too little attention seems to have been given to the question of 
premeditation, in a recent trial at the Old Bailey, where a negress was 
indicted for the murder of a white woman with whom her husband 
was living, and of whom she was undoubtedly jealous. The prisoner 
had admittedly bought a revolver and cartridges before calling on her 
husband and the deceased ; but her own account of the crime was that 
she shot the deceased in mistake for her husband, who had struck her. 
The jury were directed to the following effect by Darling, J., who, 
however, when the jury brought in a verdict of manslaughter, expressed 
his dissent : — 

‘‘ If a person feloniously fires at another in such circumstances as 
would make the killing of that other person murder, but by accident 
hits and kills a third person whom he never intended to kill at all, 
that is murder. That has been laid down over and over again ; there 
is plenty of authority for it. It seems to me that, by l>arity of reasoning, 
if the firing at the person intended to be hit would be manslaughter, 
then, if the bullet strikes a third person who is not intended to be hit, 
the killing of that person equally would be maushuighter, and not murder. 
The reason of its being possible that the killing of Jessie Mackintosh may 
mean something less than ntoder is this. If the husband h ad been killed 


(n) R V. Eagle, 2 F. & F. 827 (1801). 

(o) Steclmm^s Case, Fost. 292, 1 Eaat, P, C. 234 (1704). 

ip) Fost. 315. 

iq) 1 East, P, C. 232 ; Maso?i^s Case, Fost. 132 (1750) ; i2. v. Kirkham, 8 0. & P. 
1X7 (1837), per Coleridge, J. 

(f) Mason's Case, uh. sup. ; Hale, I., 450 ; 1 Hawk., c. 31, s. 24. 

(s) R Y. Thomas, 7 C. & P, 817 (1837) ; R v. Selte?/, 11 Cox, 074 (1871). 

(i) R V. Young, 8 C. & P. 644 (1838) ; et vide R v. Cuddy, 1 0. & K. 210 (1843). 



802 


MENS BEA- 


owing to tlic provocation wiiicli it is said was given by blows, 1 sliall 
bave to tel] you that, il you believe that Iho ehecii of those blows being 
given and the provocation following ui>oji them was such as for the 
time to upset the ordinary balajico of tJie p.risoMer’s mijid, t.be law has 
long allowed that such provocation as that may reduce the crime from 
inurder to manslaughter, and, therefore, the ])rc>voca,tirai operating on 
the mind of the prisoner reduces the killing to manslaughter. It would 
equally be manslaughter, whether the person who gave the i>rovocation 
w'as killed, or whetlier some other person was killed. The reason of 
the distinction is that the ordinary balance of mind of the x)risoner 
was so upset that, as has often been said, the ]aw% in leniency and in 
mercy, does not hold the person to the full consequences of the act 
which he or she in such circumstances commits. Therefore, if you believe 
the prisoner’s story as to the blows, and find that they w^ere given 
by Henry G-ross in such circumstances as would have reduced the crime 
to manslaughter had he been killed, the crime will equally be man- 
slaughter, not murder, though it was not the man who was killed but 
the woman, who was hit by accident, according to the story ” (w.). 


Again, provocation aflords no excuse where there is a sufficient 
interval between the provocation and the homicidal act for the passion 
to cool (a;), or Avhere the killing is of a cold-blooded or methodical 
description, e.g,, putting a rope round a man’s neck and strangling 
him {y). 

The provocation must have been unjustified, not induced or 
rendered reasonable by prior acts on the part of the prisoner (z), and 
in this respect again it resembles, as has been seen, the excuse of selE- 
defence. 

The partial excuse of provocation does not apply to homicides 
committed in resistance to the ministers of justice (a), such as bailiffs, 
police officers and special constables, who are under the peculiar pro- 
tection of the law, eundo morando et redeundo, for the i)urposes of their 
duty, whether in the prevention of crime or in the execution of civil or 


(u) B. V. Gross, 77 ju. J. N. 40 (1913). 

{x) B. V. Lynch, 5 C. & P. 324 (1832), per Lord Tontcrclen, C.J. ; Masoji's Case* 
ub. sup. (1756); 'Post. 296: 1 East, P. C. 251 ; B. v. Willoughby, 1 East, P. C. 
288 (1791 ) ; Oneby's Case, ib. 253 (1726) ; BromwiclCs Case, ib. 255 (1666) ; B. v. 
Hayward, 6 0. & P. 157 (1833) ; B. v. Fisher, uh. sup. ; B. v. Alois, 9 Cr. A. E. 158. 

(y) B. V. Shaw, 6 C. & P. 372 (1834) ; of. 1 East, P. C. 252. 

(z) B. V. Bourne, 5 C. &s P. 120 (1831) ; sed vide infra, as to mutual combat. 

(n\ 1 F!f,.Q+, P n 90.^ 



criminal process. Eilliiig tliefn, wHlst tinder that special protection^ 
is therefore in all cases murder, provided that the prisoner had suffi- 
cient notice of their authority (6), an*d provided their conduct was in 
every respect regular (c). ^ 

• 

IV. Peovocation by Combat. 

Many difficulties are inherent to cases of mutual fighting and 
struggling, where in the course of a trial it is often necessary to consider 
such diverse matters as the degree of homicidal intention evinced on 
either side, ignorance of fact, drunkenness, the nature, degree and effect 
of mutual provocation, the measure of reprisals, premeditation or 
deliberation, the scope of acts done in self-defence, and the effect on 
the passions and fears of both parties of the giving of blow for blow. 

Such cases are often further complicated by the intervention of third 
parties, with the object of stopping, encouraging or aiding the com- 
batants ; and all of these matters are usually capable only of the most 
imperfect proof, by reason of the quick succession of events, and the 
excitement of the occasion. 

It is therefore not surprising to find that in cases of sudden and 
unpremeditated affrays, even with deadly weapons, where the fighting 
is not only mutual, but also on fair and equal terms (or at least with no 
undue advantage taken on the prisoner’s part) the law makes no attempt 
to apply the rigid rules governing all other cases of provocation, but on 
the contrary treats the commencement of the affray as cama remota^ 
and confines its attention to causa 'proxima, viz., the fighting itself, 
which, though perhaps unjustifiable in its origin, may in its course 
afford sufficient provocation to reduce an act of homicide from murder 
to manslaughter (rf). 

Upon this principle, the law applies to cases of mutual conflict two 
or three broad rules, in assessing the degree of provocation suffered, and 
in admitting it as a partial %xcuse (e). 

The fighting must be sudden, unpremeditated, and in hot blood (/). 

(6) M. rmPorter, 9 C. & P. 778 (1841) ; M. v. Phelps, C. & M. 180 (1841) ; M. v. 
Porter, 12 Cox, 444 (1873) ; Sissinglmrst Home Case, etc., etc. ; Russ. Bk. IV. 
Ckap. 1, s, 8. 

(c) M, V. Stevenson, 19 St. Tr. 846 (1759). 

(c^) St. Big., art. 224 ; M, v. Brown, 1 Leack, 148, Ken., S. C. 112 (1776). 

(e) i?. V. Caniff, 9 C. & P. 359 (1840). 

(/) Taverner^s Case, 1 Roll Eep. 300 (1617) ; Hale, I, 462-3 ,* Post. 138, 290, 



801 


MENS REA. 


^ It must be on equal terms, “ no undue advantage being taken or 
sought on either side ” (g), and “ the party assaulted must be put upon 
an equal footing in point o£ a defence, at Icasi; at iihe onset. This is 
peculiarly requisite when the attack is made with doadl}^ or dangerous 
weapons ” {h), 

The taking of an unfair .advantage by sudden impulse in the course 
of the quarrel appears not to matter, so long as it was unpremeditated ; 
as in the case of the French prisoners, where the fatal stamping on the 
deceased's belly as he lay on the ground was held by the judges to he 
no more than manslaughter (i). 

There is a like indulgence for the sudden impulsive or defensive use 
of a weapon in the course of the affray, unless placed ready to hand 
by the piisoner on purpose, or privately used by him from the beginning 
of the fight (h). 

Even where, after a mutual struggling between father and son was 
over, the father stabbed the son mortally, the question of murder or 
manslaughter was left by Coleridge, J., as an open one for decision by 
the jury, who found it manslaughter (1). 

The passionate behaviour of the prisoner after delivering the mortal 
stroke, e.g,, in dashing the deceased’s head on the ground and saying 
‘‘ Damn you, you axe dead,” does not increase guilt in ])oint of 
law (m). Such behaviour, however shocking, would indeed seem to 
show that loss of control w^hich is of the essence of the plea of provoca- 
tion. 

Except in cases of self-defence (n), it matters not on whose side the 
merits of the quarrel lay at the time it staited, nor who gave the first 
blow (o) ; for the second blow makes the affray ” (/>). This is, how- 
ever, a difficult rule to follow, when the merits of the <piarre( arc very 


iff) 3 East, R C. 2-AL 

(h) Ib. 242 ; cf. Eost. 295 ; 1 Havvk., c. mSiI-S. 

{i) B. V. Aijes, R. & R. 1G7 (ISlO), ml (nupre. 

(k) B. V. Anderfio}}, Riias. 715 (iSK)) ; JL v. Trn/lor, 5 Burr. 2703 (1771) ; Snaw\^t 
Case, 1 Loach, 151 (177(5) ; B. v. Kcssa.1, 1 C. &' R 437 (1824) ; WhU(ic^i/\s Case, 
1 Lew. 173 (1820). 

(l) B, V. Kirlclam., 2 R & F. 115 (1837). 

(m) B. V. Walters, 12 St. Tr. 113 (1(>S8). 

(?i) Vide su^ra, 

(o) Hale, I., 456 ; Fost. 295. 

{'p) Hale, I., 455. 



heavily on one side ; and in such a case slight indications of premedita- , 
tion may be sufEcient to render the plea of provocation unavailing (q). 

Where the resistance of the deceased consisted of no more than self- 
defence, there is no affray which can give rise to the excuse of provoca- 
tion ; for the recognises the old proverb that it takes two to make a 
quarrel. Thus, “ if one without provocation draw his sword upon 
another, and the second draw, they fight, and after mutual passes the 
second is killed, it is murder ’’ (r). 

Provocation offered to a person by an assault or by combat may 
» constitute provocation to other persons present, but “ it is uncertain 
how far this principle extends ” (s). 

On the principle of ‘‘ advancement of justice ” (^) there is a plain 
justification for interference between combatants where such interference 
is intended solely to restore peace between them and is confined to the 
necessities of the case : — 

““ Even private persons are bound to prevent a felony being committed 
by all possible lawful means, without exposing their own lives ; though 
if their zeal carry them thus far, the law will not put them in a worse 
situation on that account ” (t^). 

But if the interference be to aid the one party or the other, and have 
a fatal consequence, it cannot be less (cc), and apparently will not usually 
amount to more {y) than manslaughter. It certainly will not be entirely 
innocent, in the absence of some excuse of close relationship, friendship 
or service giving the person intervening “ a prior interest in the safety 
of the person for whose sake they interfere ” (ss), and it may well be doubted 
whether such considerations as those last mentioned, or the circum- 
stance of a stranger having happened to be privy to the whole cause 
and progress of the dispute ” (a) would now be allowed as a complete 

(q) Vide Ombifs Case, 1 East, x\ 0. 253 (1726) ; of. ft. v. Lord Byron, 19 St. Tr. 
1177 (1765). 

(f) Per Holt, C.J., TooUy-^s Case, 11 Mod. 251 (1710), 

{&) St. Djg., art. 247, et vide note IX. 

(t) Infra. 

(u) I East, P. C. 290. 

(x) Ib. 

(y) 1 East, P. C. 291. 

(z) 1 East, P. C. 290. 

(a) lb. 


M.n. 
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^'ustification for taking sides in a deadly afi'ray, especially in tlie absence 
of any settled distinctions evesi under fclic older authorities (6). 

f 

Y. Advancement oe JrrsTiCE. 

The principle of cadvanccincnt of justice should he understood as 
covering not only acts doiie iu the prevention or repression of crime, 
and the arrest and prosecution of offenders, hut also the execution of 
judicial sentences ; because the advancement of justice cannot he said 
to he complete until satisfaction has been made for any crime actually 
committed. 

As thus considered, the principle applies to a large variety of acts 
done in furtherance or execution of the law, usually by public officers in 
the execution of their peculiar duties, but on some occasions by private 
individuals, in pursuance of that general duty which binds every citizen 
not only to prevent the commission of crime, but also to secure its 
due punishment by ail lawful means (c). 

It is impossible in the present place to give an exhaustive or detailed 
exposition of the law on this subject ; nor indeed does ilio excuse of 
advancement of justice give rise to any important considerations of 
general interest. Such an excuse rarely arises in respect of acts done 
by private persons ; and when it does arise, or is put forward on their 
behalf, its limitations do not often form the subject of argument ; a,ny 
dispute in such cases usually turns upon the facts and evidence, rather 
than upon the law applicable thereto. 

The chief occasions upon which the advancement of justice has been 
recognised as affording a viilid excuse for acts of peisonal violence, 
which would otherwise be punishable on indictment, are as follows * — 

(1) "Where the act is, or appears to be, necessary for the ]')reventioji 
of a forcible and atrocious crime, or the suppression of ii general and 
dangerous riot (d), 

(6) 1 Hawk., c. 31, s. 60; Host. 312; 1 East, P. 0. 202, 325; Ferrers' s Case, 
Cro. Car. 371 (1634) ; Hugget's Case, Kcl. 59 (1600) ; Tooley's Case, 2 Kaym. 
1296 (1710) ; E, v. Adey, 1 Loach, 200 (1779) ; E. v. Osimr, 5 EasL, 304 (1804) ; 
E. V. Warner, 3 Moo. 380, per Aldorson B., at i). 385 (1833) ; E. v. Phelps, C. & M. 
180 (1841) ; E. Y. Davis, L. & C. 04, por Pollock, C.B., at p. 71 (1801) ; E. v. Alle 7 i 
and Others, 17 L. T. N. S. 222, St. Dig, App., note IX. (1867), etc., etc. 

(c) 1 East, P C. 290, svpra. 

id) 1 East, P. 0 257, 297 ; E. v. Pinney, 5 C. & P. 254, por Tindal, C.J. (1832) ; 
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(2) Wlsre a. .ct b, or .ppe.rs to be, netoBeij. fo, the Mppreaeioh 

i‘ ftittult'e S“ •' “■* **‘' '*•8""' »' ™>“>“ » «ot ezoeeeie. 

tor that purpose (e); e.g., where a by-atander intervenes between 

to pLTi oT' "" 

(3) Arrests by officers and others, and the prevention of escapes and 
rescues , accordmg to the minute distinctions drawn in the old bookt 
of authority, and estabhshed by numerous decisions, as to the ofiences 

X7" , 1 ° • necessary, and as to various 

^ otiiei conditions of justification (g). 

(4) The strict execution of the lawful, or apparently lawful, sentence 
or process of any competent Court (h). 

f extremely confused upon all these matters • 
and the whole subject of excuse by reason of the advancement of justice 
IS found frequently to have been wrongly considered as identified with 
exme by self-defence ; from which it is properly distinct (*). 

There is a clear distinction between the defence of one’s own person 
and property, or the defence of other persons or property under the 
obhgation of close relationship or service, on the one hand, and the 

LorrHak tha7''^^^'°'^ 

‘ If A. be travelling, and B. comes to rob him, and C. falls into the 

company, he may kill B. in defence of A. . . for in V At ™ 

attempted, as well as of a felony committed every man is thns / 
officer, that at least his killing of the attempt in Le of neces“4 pS 
him in the condition pf se dejendendo in defending his neighbour ” (k). 

fS/- f Vor WiUos, J. (1865) ; Phaii^eyre,L. H GO B 

flSlh iSZ’Ar' “ ■ 0. M. ^ E. ,5, 

(f) Boat. 272. 

(g) Halo, L, 489-490, 494 ; Post. 270-2; 1 East P 0 298- Tf -x, ah j 

Others 1 7 if T W <5 ooo L n.- . 1— ’ 

Sn?s a 142.3!' ^ ® ’■ i 

1 East, P.C. 332-4; St. Dig., art. 218 ; Or. Code, 

(i) Vida R y. Forster, 1 Lew. 187 (1825). 

A A”*- "■ 
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d<p 

Some attern]jts have been made, tliougb no great success, to 
extend the pica o[ advancement of justice into the wider and more 
vague excuse of ])ublic policy. "■ 

“ With respect to the- argnuiciit of state necessity, a distinction 
tliat has been ainxed at between state otl'cnces and others, the common 
law docs not understand that kind of reasoning, nor do our books take 
notice of any such distinctions ” (Z). 

But the principle salus pojntU siiprema lex lias been seriously urged 
as an excuse for crime in at least one important case, where it was 
pleaded under the designation of “ civil necessity ’’ (m). The defendants 
were convicted upon an information in the King’s Bench, of having 
forcibly deposed jand imprisoned Lord Pigot, who as Governor of Madras, 
had acted in an arbitrary mannei*, misusing his power as President of 
the Council, and securing a majority of the Council in liis favour by 
illegally ejecting two members who resisted his proposals. In the 
course of his summing-up to the jury, Lord Manslicld, after adverting 
to what Lord Pigot had done, said : — 

It seems as much laying aside their power as Cromwell did that of 
the House of Commons, when he turned them out of doors. 

‘‘ But the main question then remains : supposing this to be true, 
will it afford a justihoation to the defendants ? . . . Th<^y had no 
legal authority, that is certain. Why, th(‘y say, it was upon xieces- 
slty ; and to be sure, whenever necessity forces a man t<» do a.n illegal 
act— forces him to do it — it justifies him, because no man <^an be guilty 
of a crime without the will and intention of his xxxind. ... A man 
who is absolutely by natural necessity forced, his will does not go 
along with the act ; and therefore in the case of natnraf necessity . . . 
if a man be forced to commit acts of high treason, if it ai>pejii's j*e.:iliy 
force, and such as human nature could not be expected to resist, and 
the jury are of that opinion, the man is not then guilty of high treason. 
In a case of homicide, if a man was attacked, and in danger, and so on 
ill a variety of instances, natural neccssHy certainly justifu's ; but. 
this is not a case of natural necessity ; Lord Pigot was not going to 
kill any of those men, nor attack then) either iji liis private cai>acity 
or as Governor or magistrate with his Council ; and therefore it must 
be what is called a civil or state necessity. 


(1) Entich V, Carringiony 39 St. Tr. 1029, per Lord Camden, C.J., at col. I07o 
(1765). 

{m) R. V. Stratlon and Others, 21 St. Tr. 1045 (1779); cf. Burrows v. Rhodes^ 
1899, 1 Q. B. 816. 



Now, as to natural necessity, tlie instances I alluded to are all 
adjudged oases and authorities. - ^ 

'‘As to civil necessity, none can happen in corporations, societies 
and bodies of men deriving their authority under the Crown, and there- 
fore subordinate ; no case ever did exist in England, no case ever can 
exist ; because there is a regular government to which they can apply ; 
th^y have a superior at hand ; and therefore I cannot be warranted to 
put you an/ case of civil necessity that justifies illegal acts, because 
the case not existing nor being supposed to exist, there is no authority 
in the law books, nor any adjudged case upon it. Imagination may 
suggest, you may suggest so extraordinary a case as would justify a 
man by force overturning a magistrate and beginning a new government, 
all by force ; I mean in India, where there is no superior nigh them to 
apply to ,* in England it cannot happen ; but in India you may suppose 
a possible case ; but in that case it must be imminent, extreme necessity ; 
there must be no other remedy to apply to for redress ; it must be very 
imminent, it must be very extreme, and in the whole they do they 
must appear clearly to do it with a view of preserving the society and 
themselves — with a view of preserving the whole. 

“ But in the case here, where is that imminent extreme necessity ! 
But that I leave to you as judges of it. For, as in natural necessity, 
so in the other, the jury are to judge, if a c^se exists, or if you think 
this a case existing of that nature. What immense mischief would have 
arisen, to have waited for the interposition of the Council at Bengal, 
or even to have waited for the directions of the East India Company 
here 1 . . . 

" If the Governor does twenty illegal acts, that will not be a justifi- 
cation of it ; it must tend to the dissolution of society, and the inter- 
vention must tend to the preservation of it. . . . 

"It is necessary for you to be satisfied, this is such a necessity to 
preserve the settlement of Madras to the Company and to the English 
Crown, as is analogous to the natural necessity I have been speaking 
of (n). 

This important judgment cannot be regarded as giving any con- 
siderable measure of support to Sir J, F. Stephen’s theory of a general 
excuse of " necessity,” for which he quotes it as the principal autho- 
rity (o). 

Elsewhere, that learned writer himself pointed out the danger of 
recognising any such overriding principle or excuse of expediency. 
Commenting upon Lord Mansfield’s judgment (but ignoring the passages 


(n) 21 St. Tr. at cok. 1223 et soq, 

(o) St. Dig., art. 32 ; ante, Chap. XL 
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which deny the possibility of any such excuse for acts committed within 
tKe limits of civilised government), he wrote 

‘‘ In short, it is just possible to imagine oases ip which the expediency 
of breaking the law is so overwhelmingly great that people may bo jxrsti- 
fxed in breaking it, but these oases cannot be defined beforehand, and 
must be adjudicated upon by a jury afterwards, the jury not being them- 
selves under the pressure of the motives which influenced the alleged 
oflendexs. I see no good in trying to make the law more definite than 
this ; and there would, I think, be danger in attempting to do so» 
There is no fear that people will be too ready to obey the ordinary law. 
There is great fear that they would be too ready to avail themselves 
of exceptions which they might suppose to apply to their circum- 
stances ’’ (p). 

Whatever reason there may have been in the eighteenth century for 
supposing “ civil necessity^” to be a conceivable excuse for crime 
committed at the other end of the world, better authority could hardly 
be desired than Lord Mansfield’s judgment for the proposition that 
there is no such excuse in the law of England for crimes or offences of 
any description committed in this country, or in any of our civilised 
colonies. 

If ever civil or state necessity is again raised as a defence for crime, it 
will probably meet with as little judicial sympatliy as cannibalism did 
in K V. Dudley and Stephens (q). 

In the meantime, one may entertain the simple faith that law is law, 
that solus populi is no excuse for breaking it, and that there is no room 
for public policy as an excuse for high treason or any other crime, 
except in an Act of Indemnity, or in a petition for the Eoyal clemency, 
after conviction (r). 

Again, the excuse of advancement of justice has, in recent years, been 
paradoxically set up in supposed justification of acts amounting to 
obstruction of the police in the execution of J}heir duty, and done with 
the sole object, not of preventing or punishing, but of facilitating, 
criminal offences, by regulating their commission in such a way as to 
render their detection or punishment more difficult. r 


(P) St. Hist., II., 109-10. 
iq) Ante, Chap. XI. 

(r) Cf. Dicey, Ckaps. 4,„6, and 7 and App., note X;, pp. 551-5 ; of. Pollock, art 



Sucb. a case was IBetts v. Stjsvens (s), where police constables were on 
duty observing and timing the speed of motor cars on a measured pid? 5 e 
of road, with a view to the prosecution of those drivers found to be 
exceeding the legal spSed limit. The^^efendant, who was a “ sergeant 
of patrols’’ in the employ of the Automobile Association, warned 
approaching cars which were being driven at an illegal speed, and the 
drivers thereupon slackened speed, whereby the constables were 
prevented from obtaining such evidence as would have sufficed to prove 
an ofience on the part of the drivers. Upon a case stated, the defendant 
was held to have been rightly convicted of wilfully obstructing the 
constables in the execution of theii duty (t), and Darling, J., said : — 

“ The case finds that a continuous unlawful act was in course of being 
committed by various people, inasmuch as those people were driving 
motor cars faster than is lawful under the statute regulating such 
driving. The policeman Pyke was endeavouring to collect evidence 
of what was the pace of the oars before the measured distance was 
entered on, by ascertaining what was the pace of the cars within the 
measured distance. The appellant in effect advised the drivers, of 
those oars which were proceeding at an unlawful speed not to go on 
committing an unlawful act. If that advice were given simply with a 
view to prevent the continuance of the unlawful act and procure obser* 
vanec of the law, I should say that there would not be an obstruction 
of the police in the execution of their duty of collecting evidence beyond 
the point at which the appellant intervened. The gist of the offence 
to my mind lies in the intention with which the thing is done. In my 
judgment in Basialis v. Litth (u) I used these words ; ‘ In my opinion 
it is quite easy to distinguish the oases where a warning is given with the 
object of preventing the commission of a crime from the cases in which 
the crime is being committed and the warning is given in order that 
the commission of the crime may be suspended while there is danger 
of detection.’ I desire to repeat those words. Here I think it is per- 
fectly plain upon the facts found by the magistrates in this case that 
the object of Betts’ intervention was that the offence which was being 
committed shoxild be suspended or desisted from merely whilst there 
was danger of the police aeteoting it and taking evidence of it, and that 
therefore he was obstructing the police in their duty to collect evidence 
of an offence which had been committed and was being committed. 
He did* that wilfully in order to obstruct them in their duty, and not 


{&) 19X0, 1 K. B. 1. 

(t) Prevention of Crimes Amendment Act, 1885 (48 & 49 Viet. c. 75), 2* 

(tt) 1907, 1 K. B. 69. 
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in order to tlicm in performaiw of their (lui;y, nor in order 
W prevent a motorist upon the road from committing’ an olTcnce.” 

An extreme a])plication of th;f excuse of adM*anccmcnt of justice m 
to be found in the doctrine of martial law, as a,pp]ical)le to tlu^ justifica- 
tion of necessary acts of violence in this country during peTiods of warfare 
or civil commotion, and as excluding for the time being, v^l jlagrante ml 
nondum cessante hello (a?), the normal jurisdiction of the civil Courts to 
call in question the propriety of any action on the part of the military 
authorities. 

Martial law is to be distinguished from military law, which is a code 
of law for military persons, depending for its authority upon special 
legislation (y), and so forming part of the ordinary law of the land. 

The only kind of martial law, in the proper sense of the term, recognised 
by our jurisprudence consists in a power conferred, and a duty imposed;, 
not only on the military and oi.luu‘ servants of the Crown, but also on 
every loyal cifeen, according to his station and opportunity, to maintain 
the King’s peace, at whatever cost of blood or property it may be strictly 
necessary to sacrifice for that purpose (;s). 

In the event of invasion, a defending army, acting under the authority 
of the Crown, may lawfully not only interfere with rights of property (a), 
but also interfere with the liberty, and even cause the death, of British 
subjects, in the course of such military operations as may be necessary (6). 

Such instances are no more than applications of the same (excuse 
which jmstifies acts of violence in times of peace, for the suppression 
of riots and internal disorders (c). 

Nor is it irrelevant at this point to note the striking analogy between 
the right of an individual to exercise force, oven to th(^ oxt(mf, of causing 
death, in self-defence, and the right of a general or other loyad citizim 
to exercise any force whatever necessary for the defence of roainu 


(x) EliMnstonc v, Badrmlmndt 1 Knapp, 31G ; iEx parte Marais, 1902, A. C. 
X09, X15. 

iy) Mutiny Act (1 Will. & M. c. 6) ; Army Acts, 1881 to 1907 ; Army (Annual) 
Acts, etc. ; Eicoy, Chap. 9. 

(z) Dicey, p. 286 and App., note X, ; Wolfe Tone's Case, 27 St. Tr, Gio’(1798) ; 
St. Hist., n., 207—216. 

(a) Case of Ship Money, 3 St, Tr. 825, 906, 975 (1038) ; British Cast Plate Manu~ 
facturers y. Meredith, 4 T. R. 794 (1792) 

(b) Dicey, p, 540, 

(c) Dicey, pp. 543-4, 



Ill oitlier case tlie right arises Jrom necessity. An indiYidnal may xise 
an amount of force necessary to avert death or grievous bodily harpa. 
at the hands of a wrong-doer, but if he kills a ruffian he must, to justify 
his conduct, show the n^ccessity of the" force employed in self -protection. 
So a genera,], who under martial law imprisons or kills British subjects 
in England, must, if he is to escape punishment, justify his conduct by 
proving its necessity. The analogy between the two cases is not abso- 
lutely complete, but it is suggestive and full of instruction. . . . 

“ In every case in which the legal right or duty arises to maintain 
the King’s peace by the use of force, there will he found to exist two 
common features. The legal right, of a general or of a mayor, to 
override the ordinary law of the land is, in the first place, always 
^ correlative to his legal duty to do so. Such legal right or duty, in the 
second place, always lasts so long, and so long only, as the circum- 
stances exist which necessitate the use of force. Martial law exists 
only during time of war ; the right of a mayor to use force in putting an 
end to a riot ceases when order is restored, just as it only begini when a 
breach of the peace is threatened or has actually taken place. The 
justification and the source of the exercise in England of extraordinary 
or, as it may bo termed, extra-legal power, is always the necessity for 
the preservation or restoration of the King’s peace ” (d). 

VL Prerogative and Privilege. 

The minutiflc of prerogative, privilege, and public status properly 
form a separate chapter of jurisprudence, and can hardly be fully treated 
in an incidental manner as falling within the exposition of general rules, 
of imputability. 

It is, for example, a somewhat unsatisfactory arrangement to set 
out the whole law concerning the authority of police officers, and the 
procedure of arrests, as if it formed merely part of the law of homicide (e). 
So, also, such important matters as martial law and the right of public 
meeting, though incidentally touching upon questions of imputability, 
can hardly be dealt with fully in such a chapter as the present ; they 
are more conveniently regarded as forming part of constitutional law (/). 

The present chapter would, however, be incomplete without some 
reference to a few of the more striking instances in which the Boyal 
prerogative and the privileged status of public officials and others 


(d) IK ; cf, St. Hist., II., 215-6 ; et vide M. v. Eyre, Einl. ; B. v. Nelson, Cockb. 

( 1806 ). 

(e) Eusr., pp. 723-755. 

(/) QL Dicey, p. 280. 
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have teen held ox alleged to confer a peculiar exemption from ordinary 
dUminal liability ; and indeed tlie rare oconrxenoe of snch instances 
in onr legal system fi,fFords additional emphasis to what has already been 
said as to the wide application of the gonerill rules of imputability 
discussed in previous chapters, and especially that rule which refuses 
to recognise the command of a master as afiording any excuse for the 
unlawful act of a servant or inferior person {g). 

Rex non potest peccare (h) is a maxim the discussion of which need 
not detain us long. The doctrine of the personal immunity of the 
reigning Sovereign is so familiar to all English people that the only 
danger of misunderstanding with regard to it is lest it should be cou- 
sidered a necessary port of the Constitution, whereas it is in fact of hardly 
more than accidental growth. 

Although in our so-called limited monarchy the King “ is in fact 
'free from the fetters of positive law, he is not incapable of legal obliga- 
tion. A law of the sovereign parliament, made with his own assent, 
might render himself and his successors legally responsible ” (i), and the 
fact that he continues to be immune is perhaps chiefly attributable to the 
obedience which he habitually yields ex gratid to the laws for the time 
being in forego and binding upon his subjects (h), 

“ ‘ Tlic King can do no wrong.’ This maxim, as now interpreted by 
the Oourtjs, moans, iji the first place, tliat by no proceeding known to 
the law can the King be mad(i personally resj)()nsil)lo for any act done 
by him : if (to give an absxmd oxamplo) the King were himself to 
shoot (1) the lh‘emier through the head, no Court in England could 
take cognizance of the act. The maxim moans, in the second place, 
that jio one can plead the orders of the Crown or indeed of any superior 
officer in defence of any act not otherwise justifiable by law ; this 
principle in both its api)lications is (be it noted) a law, and a law of 
the Constitution, but it is not a written law. ‘ There is no power in 
the Crown to dispense with the obligation to obey a law ’ ; this negation 
or abolition of the diBj)ensing power no depends upon the Bill of 
Eights ; it is a law of the Constitution, and a written law. ‘ Some per- 


(g) jK. V. James, 8 0 . <& P. 131 (1837), otc . ; ante. Chap. X. # 

{h) 2 EoUo, E. 301 ; Jenk Cent. 203 ; Halo, I., 4:3-1, 127 ; Howard v. Gosset, 
10 Q. B. 386, per Ooleridgo, J. 

(i) Aust. 272. 

(k) Ib. 

(l) Of. 4 St. Tr. 1034. 



son is legally responsible for every act done by tbe Crown,’ This 
responsibility of Ministers appears in foreign countries as a formal 
part of tbe Constitution ; in England, it results from tbe combined 
action of several legal principles, namely, first, tbe maxim that tbe King 
can do no wrong ; secondly, tbe refusal of tbe Courts to recognise any 
act as done by tbe Crown wbicb is not done in a particular form, a 
form in general involving tbe affixing of a particular seal by a Minister, 
or tbe oounter^signatnre or something equivalent to tbe counter-signa- 
ture of a Minister ; thirdly, tbe principle that tbe Minister who affijces 
a particular seal, or counter-signs bis signature, is responsible for tbe 
act wbicb be, so to speak, endorses ” (m). 

This familiar but often misunderstood maxim is, therefore, to be 
taken as signifying, not that crimes may be safely or with impunity 
committed under tbe authority of tbe Crown, but, on tbe contrary, that 
the plea of Eoyal prerogative shall avail no person, great or small, 
except tbe Sovereign himself, whose personal freedom from punishment 
may properly be classified as a mere matter of adjective law ” 

This is tbe plain meaning of tbe more instructive maxim concerning 
the Royal power and immunity from tbe law : “ Eex non debet esse sub 
homine, sed sub Deo et sub lege, quia lex facit Regem ” (o). 

“ By tbe attribute sovereignty or 'pre-eminence, and perfection, we are 
not to understand that tbe King is above tbe laws, in tbe unoonfined 
sense of those words, and that everything be does is lawful ; but that 
Ilis Miijcsi.y, individually and personally, and in bis natural capacity, 
is independent, and is not amenable to any other earthly power or 
|urlsdiotion, ... As tbe law provides no redress against tbe Sovereign, 
It properly attaches tbe blame of illicit proceedings to those only who 
are within tbe reach of punishment ; for it would be absurd to suppose 
legal culpability wbicb is dispunishable. ... It is a fundamental 
general rule, that tbe King cannot sanction any act forbidden by law ; 
it is in that point of view that His Majesty is under, and not above, 
the laws ; that be is bound by them equally with bis subjects ” (p). 

In short, tbe general principle that every man is criminally responsible 
for Ms own criminal acts, ajid cannot plead obedience to another man’s 
commands in justification or excuse thereof, receives nowhere a more 
striking application than to tbe conduct of Crown servants 

“ Tbe Warrant of no man, not even of tbe King himself, can excuse 

(m) Dicey, pp. 24-5 ; cf. Hearn, Chap. 4. 

(n) Kenny, Out!,, 78. 

(o) Bract., I., 5 ; 12 Eep. 65* 

(p) Gbitty, Prerog. 6. 
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the doing of an illegal act ,* for alfclio.iigli the commanders are tres- 
gassers, so are also the persons who did the fact ” (q). 

In his classification of the giotinds of imHjunity, Professor Kenny 
treats j^uUio civil subjection as a separate excuse (r), although at the 
same time pointing out that it ‘‘ rarely affords any defence in English 
law.” It may be doubted whether it ever does so ; fpr the cases in 
which it might have been pleaded have always been covered by one or 
other of the better established excuses of advancement of justice and 
Royal prerogative. 

‘‘A soldier or sailor or constable, who unlawfully does violence to 
anyone, cannot simply plead as a defence that he was acting under orders ^ 
from his superior officer, or even from the King himself. 

“ Of course such orders, when not obviously unlawful, may be relevant 
to his defence under som^ more general rule of law. They may give 
Mm such a ‘ claim of right ’ as renders it no larceny for him to apx>ro- 
priate another man’s goods ; or such groiinds for supposing his conduct 
to be lawful as will render Ms mistake of fact a valid defence. 

“ And more than this, by a special rule as to public subjection (s), 
a mistake even of law may afford a defence to a public servant who has 
obeyed unlawful orders under a reasonable (though mistaken) belief 
that they were lawful. Thus when violence is exercised by a gaoler 
or hangman in carrying out an invalid sentence, then, though the violence 
was criminal, yet if the court which passed the sentence had jurisdic- 
tion over the offence, and the sentence had all reasonable aj)pearance 
of validity, the man’s public official subjection affords him immunity. 
And a marine who, to obey orders, shoots a boatman who insists on 
rowing u^) to the ship, seems (t) not guilty of murder if he knew that^tlie 
orders were given lest the boatman should promote a mxitiny on board ; 
for such orders he might reasonably fancy to be lawful. Yet he would 
be guilty if he knew them to be given from a mere desix‘e to keep the 
ship agreeably isolated. 

‘‘There is not yet, however, any conclusive English authority lor 
thus extending to the military and naval forces the immunity which 
the common law conceded to gaolers and other civil functionaries (u). 
And the Coxirts of the United States have refoatediy refused to recognise 
any such extension ; and insist that a soldier or sailor cannot plead 


(q) Sands v. Child and Others ^ 3 Lev. 352 (1693), per Curiam,^ 

(r) Kenny, Out!., 70 ; cf. Ken., S. C. 59. 

(s) Rather, a special rule as to the advancement of justice. 

(^) R, V. Thomas, ub, inf* 

(u) Vide suprs^ note (s). 



liis oommander’s orders as a defence unless they not merely seeme^ 
to be legal but actually were so ” {x). 

In the case of R, v. Thomas (?/), above referred to, the prisoner, a 
marine on board H.M.S. Achilla in the Medway, was placed as sentinel 
with orders to keep ofi all boats while the crew were being paid off ; 
and he was armed with a loaded musket for that purpose. One boat, 
on which was the deceased, persisted in coming close to the ship, 
after repeated warnings to keep off ; and the prisoner fired at it, killing 
the deceased. He was convicted of murder, but was iound to have 
fired the fatal shot under the impression that it was his duty to do so. 
The judges upheld the conviction (though recommending a pardon), 
adding, however, that the homicide would have been justifiable if the 
act had been necessary foi the preservation of the ship, as if the deceased 
had been stirring up a mutiny. 

There is one important doctrine concerning the Eoyal prerogative 
which certainly does, in some few isolated cases, have the effect of 
conferring upon Crown servants a special excuse or justification, in 
respect of acts, otherwise criminal, performed under official authority 
or in the regular fulfilment of their official duties. 

The doctrine referred to is the well-established one that the Crown 
is not bound by the provisions of any statute unless expressly named 
therein : — 

**#The general rule clearly is, that though the King may avail himself 
of the provisions of any Acts of Parliament, he is not bound by such 
as do not particularly and expressly mention him. 

“ To this rule, however, there is a most important exception, namely, 
that the King is impliedly bound by statutes passed for the public good ; 
the relief of the poor ; the general advancement of learning, religion and 
justice ; or to prevent fraud, injury or wrong. . . . 

“ But Acts of Parliament which would divest or abridge the King 
of his prerogatives, his interests or his remedies, in the slightest degree, 
do not in general extend to, or bind the King, unless there be express 
words to that effect. Therefore the Statutes of Limitation . . , are 
irrelevant^ in the case of the King ; nor does the Statute of Frauds 
elate to him. . . . 


(x) Kenny, Out!., 70-1. 

(y) 4 M, & S. 441 ; Russ. 813-4 (1816) ; cf. charge of Byles J , to grand jury, 
B, V. Hutchinson f 9 Cox, 555 (1864). 



318 


MENS EEA. 


c ‘ And m mere indifferent statutes, 'directing that oortain matters 
shaU be performed as therein pointed out, the King is not thereby 
in many instances prevented from adopting a different course, in pur. 

Btiance of liis prerogative ” (5?).^ 

The nature of the subject-matter of most penal statutes is such as 
to come clearly within the exceptions above enumerated, and as to 

preclude any possibility of applying the general rule of implied Crown 
exemption. 

But wherever (the Crown not being expressly named) penal legisla- 
tion can he more reasonably construed as excluding than as intended 
to bind the Crown, such public officers as may infringe its provisions ' 
within the hounds of their public authority, or of their employment by 
or under the Crown, are by virtue of their public status entitled to 
plead Crown prerogative 'as entitling them to immunity from criminal 
proceedings under the statute in question. 

Thus, in B. v. Justices of Kemt (a), where an information had been 
laid against a^ sub-postmaster, carrying on a baker’s business in the 
^me shop as his post office, for having an unjust scale in his possession (6), 
it being proved that the scale in question belonged to the post office 
and was Crown property, application was made for a writ of prohibition, 
and it was held that the justices had no jurisdiction in the naattei', 
because the provisions of the Act did not apply to scales which were 
tbe property of the Crown. 

In Gorton Local Board of Health v. Prison Commissioners (c) the Court 
decided, upon a case stated, that the Public Health Act, 1875 (d), hnd 
the hye-laws made thereunder, prohibiting the occupation of houses 
until certified by the local authority as fit for human habitation, had no 

application to land acquired by the Crown for the purpose of building a 
prison : — 


“In the absence of express words the Crown is not bound, nor is 
the Crown to be affected except by necessary implication. There are 

Sw f ^ implication does necessarily arise, because 

otherwise the legislation would b e unmeaning. That is what I under- 

(*) Cliitty, Prerog., 382-4. ~ * ' 

{a) 24 Q. B. D. 181 (1889). 

Weights and Measures Act, 1878 (41 & 42 Viet c 49) s 2S 

M W 2 K. B. m.n. (,887), 

d) SB & 39 Viet. c. 55, 



stand as ‘ n ecessary implication.’ Here tlie Crown is not mentioned, 
and no necessary implication of any sort or kind arises, and it is clear 
that the Crown by its officials is quite competent to provide for the 
sanitary condition of ttese houses. ^ is quite competent to do all 
that it thinks fit to be done in the matter, and it is not to be controlled — 
that is, to my iL'^nd, a matter of the greatest public interest — ^the State 
is not to be controlled in the disposition of the property entrusted to 
the State for State management by any local authority whatever ” (e). 

In my judgment, however anxious one may naturally be to confine 
the application of the prerogative within its legitimate limits, it seems 
to me that it is clear, from authority and from principles which are 
established beyond cavil or dispute, that the Crown is not bound unless 
it is expressly or by necessary implication named. How can it be said 
here that there is a necessary implication of the Crown ? It is not 
necessary, as it seems to me, for the purposes of the public health and 
public good, which are intended to be served by the Public Health 
Act, that this jurisdiction should be vested in the local board. . . . 
There is certainly as much reason in legislation giving credit to the Secre- 
tary of State that he would do his duty and would see that the great 
interests of the health of the public were regarded as in supposing that 
the local board in each district would do its duty. . . , 

** One was naturally struck with the argument, at first, that we find a 
particular saving clause with regard to some portion of the rights of the 
Crown in sect. 327 of the Public Health Act, and therefore that it may be 
presumed that ail other exceptions of the Crown were intended to be 
done away with and to be given up. ... It is impossible for us to say 
that really was the intention of the clause, and I think that that clause 
was put in simply ex abundanti cauteld ” (/). 

By the Locomotives Act, 1865 {g)^ power was given to local authorities 
to make regulations as to the speed at which locomotives might pass 
along the roads through the places subject to their jurisdiction ; and 
by sect. 4 of the Act it was provided that, subject to those regulations, 
it should not be lawful to drive any locomotive along any highway at 
a greater speed (in a town or village) than two miles an hour (Ji). In 
Cooper V. HawMns (i) upon\ case stated by justices on conviction of 


(e) Per J, 

(/) Per Wills, J. ; cf. per Lord Alverstone, C.J., in the Hornsey Case, 1902, 2 
K. B. at pp. 80-1. 

(g) 28 & 29 Viet. c. 83, s. 8 ; now Locomotives Act, 1898 (61 & 62 Viet. c. 29), s. 6. 
(ii) See now the Motor Car Acts, 1896 and 1903, oxprdssly binding the Crown 
(3 Idw. 7, 0 . 30, s. 16). 

1%) 1904, 2 K. B- 164. 
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arfiivilian, employed as an engine driver i>y tlic War Office on behalf of 
His Majesty, for exceeding the speed limit while driving a locomotive 
through the town of Aldershot, it was held that in the absence of any 
express mention of the Crown ifi the Act, the section did not apply to 
a locomotive owned by the Crown, and driven by a servant of the Crown 
on the Royal service : — 

“The point of difficulty in this case is that sect. 4 of this Act is a 
section which must be held to he enacted for the public safety, and there- 
fore it is contended that, the object of the Act being to protect the public, 
it ought to he held to hind the Crown. I cannot myself regard such a 
section as this as coming within that category, and if I compare it with 
the provision which was the subject of consideration in the Gorton Case, 
all I can say is, that this seems to be far less of that character than the 
one then under consideration ” (/c). 

“ I think that the fact of there being a power in an Act for a local 
authority to make by-laws is a strong argument — I do not say it is oon-^ 
elusive — there may he other considerations which outweigh it — against 
holding that the Crown is bound by it. . , . 

“The military department is of that character that to have this 
kind of interference might hamper the military service exceedingly. . . . 

“ If the man were drunk, or under circumstances in which he was not 
performing a public duty, and was not acting in accordance with superior 
orders, he would be liable, although driving an engine belonging to the 
Crown ; but in this case no such consideration arises. I understand 
from the case that the excess of speed was in conformity with orders. 
It may be that they were not orders speoffically to go more than three 
miles an hour, but the driver was told, as I read it, that the coal was to 
be conveyed before nightfall to a particular place, and, as I understand, 
it was necessary, in order that that should be done, that he should go at 
a pace which exceeded the limits imposed by the section. If so, this 
is a case, beyond all doubt, in which the act of the man is the act of the 
Crown ” (1). 

Under the head of “privilege” may be noticed such immunities 
from criminal proceedings as may be claimed by either of the two 
Houses of Parliament, in favour of their respective members, or of other 
persons, whose conduct, though contrary to some provision of the 
common law or of a penal statute, may be alleged to have been legalised 
by virtue of parliamentary privilege. 


« (k) Per Lord AIvcrstono, C. J 
(1) Per Wills, J. 



With regard to the exclusive jurisdiction claimed by both Houses 
to adjudicate upon any acts done by their express orders, whether by 
members or servants of Parliament or by other persons, and also to 
adjudicate upon any occurrences confined to the precincts of either 
House, there ha,* always been a sharp difference of opinion between the 
judicial authorities and the upholders of parliamentary privilege. 

Although the Courts will neither interfere with Parliament in its 
punishment of offenders, nor assume the general right of declaring or 
limiting the privileges of Parliament, they are bound to administer 
the law of the land, and to adjudicate when breaches of that law axe 
« complained of. The jurisdiction of Parliament, and the jurisdiction of 
the Courts, are thus liable to be brought into conflict. The House of 
Lords, or the House of Commons, may declare a particular act to have 
been justified by their order, or to have be^ in accordance with the 
law of Parliament ; while the Courts may decline to acknowledge the 
right of one House to supersede by its sole authority the laws which have 
been made by the consent, or which exist with the acquiescence, of 
all the branches of the Legislature *’ (m). 

So far, the cases in which this conflict has arisen from time to time (n) 
have all been of a civil nature ; but there can be no doubt that the same 
principles would be applied by the Courts to criminal proceedings as 
have been asserted with respect to civil actions : viz., that parliamentary 
privilege is part of, and not paramount over, the law of the land, and 
that although it affords a complete defence wherever it actually 
arises (o), it is always within the competence of a Court of law to decide 
wh^her any matter complained of is, or is not, within the limits of the 
excuse put forward, neither House having any power to define or declare 
ifcs own privileges in such a manner as to preclude judicial inquiry on 
the point (j>). 

In the particular matter of the printing of parliamentary papers, 
any possibility of a conflict between Parliament and the Courts has 
been disposed of by statute (q), which has conferred upon the defendant 
or defendants in any proceedings, whether civil or criminal, in respect 


(m) May, 131. 

(n) Vide May, 132 et seq. 

(o) Bradlmgh v. Gossett, 12 Q. B. B. 271 (1884). 

(/j) Vide StocMaU v. Hansard, 9 Ad. & B. 1 (1837), per Littledale, J. ; cf. 
Bradlaugh v. GostseU, uh, snp, 

{q) Pailiamoutary Papers Act, 1840 (3 & 4 Viet, c, 0), s, 1. 


M.B, 
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ctf the publication o£ any report, paper, votes or proceedings, by or under 
the authority of either House of Parliament, “ a summary stay of pro- 
ceedings, like the remedy given" to ambassadors under the statute of 
Anne (r). 

In Williamson v. Norris (s), where a servant of the House of Commons 
was charged with selling, without a licence, and to a person not being 
a member of Parliament, liquor belonging to the Kitchexi Committee, 
at a bar within the precincts of the House, it was argued that no offence 
had been committed, on the ground that the Houses of Parliament, 
in the regulation of their internal arrangements as to the sale of liquor, 
were entirely outside the control of the law. It was not found necessary 
to decide this question (if), but Lord Eussell, C. J., said : — 

“ I am far — very far— from being satisfied that no offence has been 
committed. I am not at all impressed by the argument that because 
many of the provisions of the Licensing Acts cannot be worked with 
reference to the House of Commons, therefore the Acts do not apply, 
ft does not follow that intoxicating liquor can lawfully be sold without 
a licence, because some of the provisions of the Licensing Acts are inappli- 
cable, ... It is obvious that an appeal shoxild be made to the Legisla- 
ture to legalise and regulate what is going on, if Parliament thiidcs it 
expedient that the sale of liquor should take place within the precincts 
of the Houses of Parliament ” (u). 


The personal privilege of general freedom from arrest enjoyed by 
members of either of the two Houses has always been limited to civil 
causes, and has not been allowed to interfere with the administr^ion 
of ciiminal justice (a?). 

Although in Wilkes" Case (y) it was held, upon the authority of 
Coke (0), that parliamentary privilege applied to all matters except 
u felony and the peace,’’ and therefore availed for the protection 

of a member charged vrith publishing a seditious libel, it was afterwards 
resolved by both Houses — 


That privilege of Parliament does not extend to the case of writing 
and publishing seditious libels, nor ough t to be allowed to obstruct the 

(r) Mangena v. WngU, 25 T. L, B. 534, per Phillimore, J., at p. 538 u vide infra, 

(s) 1899, 1 Q. B. 7. > i ^ J 

(f) AntCj Chap. X. 


Per Lord Kussoli, C.J., pp. 12-13 ; cf. per Wills, J., at p. 15. 

(x) May, 115. 

(y) 19 St. Tr. 981 (1703). 

4 Inst . 25. 



ordinary coxirse of laws in the speedy and eiBfectnal prosecution of 
heinous and dangerous an oSence.’’ 

It may therefore be*laid down as tolerably clear, according to the 
practice of Parliament, which would no doubt be recognised on such 
a point by the'' Courts of law, that the personal privilege of freedom 
from arrest allowed in civil cases is not claimable for any indictable 
ofience (a). 

Another, and a somewhat more important, form of privilege by status, 
is the immunity from the jurisdiction of the Courts which is enjoyed hy 
all ambassadors and foreign ministers duly accredited to His Majesty, 
and the persons in their service (b). 

All classes of diplomatic agents, viz., ambassadors, papal legates and 
nuncios, envoys and ministers plenipotentiary, ministers resident and 
charges d’afiaires — ^but not consuls, who are commercial agents only (o) 
— are, by the doctrines of exterritoriality and diplomatic inviolability, 
entitled to immunity from arrest and from the jurisdiction of our 
Courts, even in respect of criminal matters, however serious ; and 
although this immunity has been recognised by statute (d), it does not 
depend solely upon written law, but arose at common law (e). 

The privilege comes into existence as soon as the foreign minister 
comes into this country, being provided with a regular passport or 
proper credentials, and it protects him until his departure. 

amounts to more than a mere personal privilege, for under the 
doctrine of exterritoriality the residence of a foreign minister in this 
country is deemed to be a continuing residence in his own country; 
and the immunities from arrest and jurisdiction attach not only to tlie 
secretary of a legation, in his own right (/), but also in a derivative manner 
to all bond fide servants and persons belonging to a minister’s suite or 
household {g), 

'“lafSay^ 116, 273. " 

(b) St. Big., art. 101, 

(c) Viveash v. Bechet ^ S M. & S. 284 (1814). 

{(il) 7 Aiysie, c. 12. 

(e) Case of Leslie, Bishop of Moss, Snow, 83 (1571) ; Mendoza^ s Case, ib 85 
(1584) ; Bac. Max., Reg. V, ; ParHmon v. Potter, 16 Q. B. B. 162 (1885), per 
Mathew, J. 

(f) Taylor y. Best and Others, 14 0. B. 487 (1854 of. 8(^s Case, Snow, 86 (1653). 

(g) 7 Anne, c. 12 ; Triquet v. Bath, 3 Burr. 1478 (17^) ; ParUmon v. Potter, 
nb, sup. 
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^0 be sure, even an ambassador may be arrested and imprisoned when 
his conduct is such as to endanger the safety of the State to which he 
is accredited (h ) ; but the justification of such a step is that of self* 
defence (i), and its exercise by the Government would not seem to confer 
jurisdiction upon the Courts to proceed to trial and cv;>nviction of the 
ofiender in ordinary course of law. 

In practice these immunities are seldom the cause of any injustice 
or inconvenience, the usual procedure being for ofiending members of a 
minister’s suite, upon accusation of any crime committed outside their 
master’s house, to be sent by him to the local tribunals for trial, and 
if the privilege is not waived in that manner, the evidence is collected 
by the ambassador himself, and the accused is sent by him to his own 
Government for trial. 

Apart altogether from the principle of diplomatic immunity, it seems 
to follow from McLeod's Case {h) that agents of a foreign State commit- 
ting acts of violence or illegality in this country, under the orders of 
their own Government, can by the law of nations claim exemption from 
the criminal jurisdiction of our Courts over such conduct, at any rate, 
as soon as responsibility for such acts has been distinctly assumed by 
the foreign State in such a manner as to afiord a casm belli. 

VII. Consent. 

There are comparatively few crimes in relation to which consent 
forms a ground of justification. 

The maxim volenti non fit mjwia finds its chief application to civil 
wrongs, and is available under the criminal law only where the ofience 
charged affects exclusively the person consenting, and where its mis- 
chief does not extend, even indirectly, to other persons, or to the public 
in general. 

In other words, it is necessary for every defendant putting forward 
consent as a reason for his acquittal, not rnly to prove that complete 
and voluntary consent was in fact obtained from the person chiefly 
injured by his conduct, but also to show that the offence with which 
he stands charged is recognised by the law as capable of being so 
j astified. 

(h) Gylknborg^s Case, Snow, S7 (1717). 

mK 

(k) Snow, 175 (1841). 



With regard to crimes against property, the excuse of consent^is 
for obvious reasons seldom put forward ; but wherever it is satisfactorily 
proved that the owner pf real or personal property has given a free and 
full consent to acts solely affecting hl& own proprietary rights, such a 
plea may well afford a good defence, even upon the most serious charge. 

For example, the heinous crime of arson, so far as it concerns |»rivate 
buildings, is expressly defined by statute (?) as the unlawfully and 
maliciously setting fire to a building “ with intent to injure or defraud 
any person.” It can hardly be doubted that if one set fire to an empty 
barn or hut, in the middle of a large field, with the full and free consent 
m of the owner, and nobody else were interested or affected, there could 
be no conviction of arson under the section above referred to. -Although 
the word maliciously is explained in the statute as not necessarily 
involving the motive of “ malice conceived "against the owner of the 
property ” (m), and “ the intent to injure or defraud ” need not be 
proved to have been directed against “ any particular person ” (ti), 
yet the fact that the only party affected or damaged by the act had con- 
sented for Lis own reasons to sacrifice his property would be sufficient 
to make the language of the statute inapplicable and to render the 
conduct lawful. 

Again, burglary involves a ‘‘breaking” into the dwelling-house 
entered ; and although this may be a constructive breaking, by intimida- 
tion or even by fraudulent pretexts (o), it is quite incompatible with 
consent. It has therefore been held that if the occupier of a house 
voluntarily causes the door to be opened to the person entering, in order 
that he may enter with the purpose of committing a felony in the house, 
— even if the object of so letting him in be his detection and prosecution 
— there is no constructive brealdng ; and there can in such a case be 
no conviction of burglary (p). 

The distinction just mentioned affords a good illustration of the 
doctrine of consent under the criminal law. In order to constitute true 
consent, there must be a full and voluntary concurrence of intention 
between the two parties, directed to all the essential acts which (in the 


(l) 24 & 25 Viet. c. 97, s. 3. 

(m) Sect. 58. 

(n) Sect. 60. 

(o) 1 Hawk., c. 38, ss. 9 and 10. 

ip) M. V. Johnson, 0. & M. 218 (1841) ; ci i2. v. Chandler, 8 Or. A. E. 82 (1912). 
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absence of consexit) would form the crime charged ; and lack either of 
material knowledge or of full consensus ad idem will render the alleged 
consent incom]'>letc, and leave the-act unjustified (q). So, if the alleged 
.consent to a burglary amounts tcrno more than facilitating the breaking 
and entry by purposely leaving a door unbolted, it is no consent to the 
act at all (r). 

Again, in connection with “ larceny by trick,’’ there are numerous 
cases illustrative of the division between true consensus ad idem and 
partial assent, vitiated by fraud, where the victim or his duly authorised 
agent (s) does not rightly understand the whole transaction, and does 
not in fact fully and freely consent (t) to be deprived of his property or ^ 
the posseciion thereof (u). 

In some oases an actual ‘ trick ’ is carried out, some false artifice 
or misrepresentation, like those involved in the use of false weights, 
or in the practices of ring-dropping (x) and ‘ ringing the changes ’ (^), 
or in the * confidence trick ’ (z). Still simpler pretences are a repre- 
sentation by the thief that he has been sent by customers to fetch away 
the goods (a) they had bought ; or a representation that he wants 
change for a sovereign, which affords him an opportunity of running off 
with both the sovereign and the change also (&). But it is not essential 
that there should be any such active fraud. It is enough if the offender 
obtains the thing from the owner, fully intending to appropriate it, 
and knowing at the same time that the owner does not intend him to 
appropriate it ” (o). 

And it has been expressly decided that consent given under duress, 
though only of false imprisonment or detention, and not amounting 
to menaces of personal violence, is not consent at all so as to excuse 
larceny (d). 


(q) Vide i2. v. Ashwell, 16 Q. B. B. 190 (1885), per Lord Coleridge, C.J, 

(r) R, V. Egginton, 2 Leach, 913 ; 5 R. R. 689 ; Kon„ S. 0. 260. 

(«),, Vide R. V. Middleton, L, R. 2 C. G. R. 38 ; Ken., S. 0. 266 ; B. r. Eufrkon, 
1 Leach, 47 ; Ken., S. C. 274 ; R. v. Featherstone, Boars. 369 ; Kon., S. C. ib. 

(t) As in R. V. Macdaniel and Othem, Fost, m S. 0. 259. 

(u) Vide Kenny, OutL, 205-6. 

(a;) R, V. Fatck, 1 Leach, 238. 

(y) R. V. McEale, L. R. 1 C. C. R. 125. 

(z) R, V. Stmdley, R. & K. 305. 

(а) B. V. Bench, B. & R. 163 ; Ken., S. C. 264. 

(б) R, V. WiUiam, 6 0. & P. 390 ; Kon., S. C. 265. 

(c) Kenny, Outl., 206-7 ; cf. Rose. 535 ot seq. 

(d:) R, V. McGrath, L. R. 1 C. C. R. 205 ; Kon., 8, 0. 262. 



It is witli regard to ofiences againsb the person that difficulty most 
frequently occurs in marking the line between guilt and innocenci^ in 
connection with consent. 

Crimes of extreme bodily violence, and some crimes of immorality, 
although principally affecting the person against whom they are directed, 
are by our la-^. recognised as being obnoxious to the public in general ; 
and for that reason they cannot be rendered innocent, even by complete 
and voluntary consent on the part of the person chiefly concerned. 

For instance, a man’s body and life do not belong to him absolutely (e). 
The community requires both his life to be preserved and his body to 
be kept unimpaired for the public good. Therefore one cannot by reason 
of consent, in any form whatsoever, justify murder (/), maiming {g)^ 
Of assistance or participation (h) in the crime of felo de sel^). 

There is one species of homicide where consent might seem at first 
sight to confer justification, viz., murder or manslaughter by neglect ; 
for in R, v. Smith (k) it was laid down that, where a domestic servant 
had the free control of her actions and was able to take care of herself, 
but elected for her own reasons to remain in the service of a mistress 
who allowed her to be starved and badly lodged, the mistress was not 
criminally responsible for her death, although it resulted from such 
neglect. Here, however, the real justification did not lie in the deceased’s 
consent to being killed, but in the absence of that helplessness or physical 
dependence which (coupled with the relationship of parentage or service, 
or with a control and responsibility voluntarily assumed) is the necessary 
foundation of a legal duty on the part of one person to take active steps 
lor the preservation of another’s life {1), 

Again, consent cannot be pleaded as an excuse by either of two 
parties engaged in a breach of the peace : — 


(e) Hale, I, 411. 

If) 1 Hawk,, c. 27, s. 6 ; v. Sawyer, Russ. 660, n. (1815) ; B. v. Barronet, 
IB. &B. 1 (1852). • 

(g) 1 Inst. 107 a, lb ; Hale, ub. mp, ; St. Dig., art. 228. 

\h) Vide B, Y. Bussell, Moo. 356 j of. B. v. Fretwell, L. & C. 161. 

(t) B* V. Dyson, R. & R. 523 (1823) ; B. v. Alison, 8 C. & P. 418 (1838) ; B. y, 
Jessop, 16 Cox, 204 (1887) ; B. v. Stor^nouth, 61 J. P. 729 (1897) j B. y. Abbott, 
67 J. P. 151 (1903). 

(h) L. C. 607 (1865). 

(1) Ante, Chap, VIIL 
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“ No one Im.s a rigLI. io consent to tlie infliction of bodily luirm tipon 
liiipself in sncli a manner as to amount to* a broaeli of tlie peace, or in a 
priisc-flgiit or otlu*r exliibil.iou calculated to collect together disorderly 
persons ” (m). ^ 

In i?. V. Coney (n), though the judges were not unanimous as to what 

mounts to aiding and abetting in a prizie-fight, it was held by the whole 
Ciourt that all persons who do aid and abet therein are guilty of an 
assault, and that consent on the part of the persons actually engaged 
in the fighting to the interchange of blows does not affoid any answer to 
the criminal chaige of assault : — 

“ The true view is, I think, that a blow struck in anger, or which is 
likely or is intended to do corporal hurt, is an assault, but that a blow 
struck in s|k;5:c, and not likely, nor intended, to cause bodily harm, is 
not an assault, and that, an assault being a breach of the peace and 
unlawful, the consent of the person struck is immaterial. If this view 
is correct, a blow struck in a prize-fight is clearly an assault ; but playing 
with single-sticks or wrestling do not involve an assault, nor does 
boring with gloves, in the ordinary way ” (o). 

The principle as to consent seems to me to be this : When one person 
is indicted for inflicting personal injury upon another, the consent of 
the person who sustains the injury is no defence to the person who 
inflicts the injury, if the injury is of such a nature, or is inflicted under 
such circumstances, that its infliction is injurious to the public as well 
as to the person injured. But the injuries given and received in prize- 
fights are injurious to the public, both because it is against the public 
interest that the lives and the health of the combatants should be 
endangered by blows, and because prize-fights are disorderly exhibitiouB, 
mischievous on many obvious grounds. Therefore the consent of tire 
parties to the blows wb’ch they mutually receive docs not prevent those 
blows from being assaults. . . . 

In cases where life and limb are exposed to no serious danger in 
the common course of things, I think that consent is a defence to 
a charge of assault, even when considerable force is used, as for instance, 
in cases of wrestling, single-stick, sparring with gloves, football and the 
like ; but in all cases the question whether consent does or does not 
take from the application of force to anotjier its illegal character, is 
a question of degree depending upon circumstances ” (p), 

(m) St Dig., art. 229 ; Tost. 260 ; 1 East, E C. 270. 

(n) 8 Q. B. D. 534 (1882). ^ 

(o) Per Cave, J., at p. 539. 

(p) Per Stephen, J., at p. 549; cf. per Hawkins, J., at pp. 553-5, and i?. v. 

B%ll%ng'ham, 2 C. & P. 234 (1825), per Burrough, J., and E v. PerUm, 4 C. ^ P 
537 (1831). . , V 



Consent can hardly enter into the consideration of voluntary man- 
slaughter, which is difierentiated from murder only by the existence 
of provocation ; but with regard to involuntary manslaughter the 
element of consent raises questions or^some difficulty, for the solution of 
which there appears to be no reliable authority. 

It is uncertain to what extent any person has a right to consent to 
his being puf in danger of death or bodily harm by the act of another 

“A., with B.’s consent, wheels B. in a barrow along a tight-rope 
at a great height from the ground. C. hires A. and B. to do so ; D.^ 
E , , and F. pay money to C. t o see the performance. B . is killed. Qucere, 
are A., D., E, and F., or any and which of them, guilty of man- 

s aughter ! . . . 

There is, so far as I know, no authority on this point, Jnit the prin- 
ciple on which prize-fights have been held to be illegal might include 
such a case. Such an exhibition might also under oircumstanoea be a 
public nuisance. To collect a large number of people to see a man 
put his life in jeopardy is a less coarse and boisterous proceeding than 
a prize-fight, but is it less immoral ? ” (g). 

If the law on the point were as Stephen suggested, an act of homicidal 
recklessness would be committed whenever an experienced aviator took 
a passenger on his aeroplane, at any rate if a crowd assembled to watch 
them. There seems, however, to be a clear distinction between such 
cases and that of a prize-fight. 

Where a light-rope walker takes a passenger over his rope in a wheel- 
barrow, there is certainly a great element of risk to both parties, which 
casts a responsibility upon the persons managing the entertainment, 
anii no doubt provides the whole attraction thereof to the crowd of 
onlookers. But here, although the risk is a known one, and great in 
comparison with that of walking on a plank or on terra firma, it is usually 
remote enough to relieve any of the parties from the guilt of man- 
slaughter, The equilibrist is skilled in the performance of his trick, 
and the consent both of the performer and of his companion to be put 
in such peril as there may^be is accompanied by a reliance (on the part 
both of the performer himsdtf and of the other parties concerned) upon 
that skill. That reliance or confidence, if reasonably entertained, aa 
it usua% is, renders the known probability of any fatal consequence 
sufficiently remote to preclude gross homicidal recklessness. It would 


(g) St. Big., art. 230, illustration and footnote ; cf. Kenny, Outl, 110-11. 
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be very different if tbe performer attempted, and were allowed to 
attempt, the performance of bis task" wlien intoxicated, or when 
obviously incapable of accomplishing it with liis usual skill 

In the case of prize-fights, the gfeater the skill the greater the danger ; 
or at least, the skill of the combatants cannot reasonably be relied upon, 
either by themselves or by the persons aiding and Sj, batting them, as 
a safeguard against that extreme danger which is inherent to the violent 
ap.d unrestrained interchange of blows. 

Similar considerations enter into the question in what cases, and to 
what extent, consent legalises surgical operations. This question was 
dealt with by Stephen in two articles, which he prefaced with the 
observationT “ I know of no authority for these propositions, bufc I 
apprehend they require none. The existence of surgery as a profession 
assumes their truth.” 

** Article 225, — Every one has a right to consent to the infiiction of 
any bodily injury in the nature of a surgical operation upon himself 
or upon any child under his care, and too young to exercise a reasonable 
discretion in such a matter, but such consent does not discharge the 
person performing the operation from the duties hei'einafter defined 
in relation thereto. 

Article 226 (submitted). — If a person, is in such circumstances m 
to be incapable of giving consent to a surgical operation, or to the 
infliction of other bodily harm of a similar nature and for similar objects, 
it is not a crime to perform such operation or to inflict such bodily harm 
upon him without his consent or in sxnte of his resistance ” (r). 

These rules seem to afford satisfactory, if not unchallengeable, solu- 
tions of the problem above stated. The modern practice o[ surgery has, 
however, been enormously extended since Stephen wrote, and a rule 
-of justification has lately been suggested which seems to go somewhat 
further than his propositions : — 

“ The trend of legal opinion is in favour of the proposition that no 
criminal responsibility is incurred by a sii|*g^on who, with proper care 
and skill, and for the physical benefit of a sick person, performs on Mm 
a surgical operation even without his consent ’’ (s). 

In the case of a rational adult person suffering from some disease or 


(r) St. Dig. p. 164. 
{«) Buss. 887. 


ailment, and competent in every way to give or refuse Ms consent to 
tile performance of an operation, it is conceived (notwitlistandnig»tlie 
passage just quoted) that if such consent were withheld, a surgeon 
operating upon the ifnwilling patieht would incur the guilt not only 
of an assault, but of unlawful and malicious wounding. There can 
hardly be molte justification for operating upon a man’s body against 
“his will, for his real or supposed benefit, than for inflicting corporal 
chastisement or bodily harm upon him, for the real or supposed good 
of his soul. 

But where a patient is prevented, by extreme shock, unconsciousness- 
fever or some similar cause, from yielding a consent which it might 
reasonably be supposed he would have granted if full^ rational and 
cognizant of the circumstances, and able to exercise a calm and reason- 
able choice in the matter, it can scarcely be questioned that the 
pres’imed consent would suffice to justify any surgical or other means 
properly taken for his own benefit. 

In all such cases a competent and careful surgeon, operating after 
consultation with another or others (where that precaution is both 
possible and necessary), no more commits an assault than does a physician 
who feels the pulse of a sleeping or delirious patient ; and if he unfor- 
tunately fails or even injures, where he honestly and skilfully attempts 
to cure, the wounding is not malicious, and cannot form the ground of 
a criminal charge. 

Nor is there much, if any, room for doubt as to the competency of a 
jj^ther or other legal guardian, or even a person having the temporary 
custody of a child, to grant consent on behalf of one who, for lack of 
discretion and experience, is incapable of sane and competent judgment 
upon such an important matter. 

With regard to the doctrine of consent in relation to assaults in general, 
and to sexual intercourse in particular {t), the law was considered and 
discussed at some lengtl^i^i B. v. Clarence {u), where it was held by nine 
judges out of thirteen, upon a case reserved, that a husband, bavin 
intercourse with Ms wife whilst knowing himself to be sufiering from 
contagious disease (she being unaware thereof), could not be convicted 

(t) Vide Criminal Law Amendment Acts 1880 and 1885, and E. v. Loch, L. R. 
2 C. C. R. 10, as to cMldren. 

(u) 22 Q. B. B. 23 (1888). 


§5 m 
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either of the oficnoe of xinlawMly and maliciously inflicting grevious 
bodily harm (a?), or of an assault occasioning actual bodily harm (y). 

Although this decision proceeded upon wider reasons than the doctrine 
of consent, Stephen, J., made the following observations upon that 
element in the case , 

It seems to me that the proposition that fraud vitiates consent in 
criminal matters is not true if taken to apply in the fullest sense of the 
words, and without quaMcation. It is too short to be true, as a mathe- 
matical formula is true. If we apply it in that sense to the present case, 
it is difficult to say that the prisoner was not guilty of rape, for the defini- 
tion of rape is having connection with a woman without her consent ; 
and if fraud vitiates consent, every case in which a man infects a woman 
or commits bigamy, the second wife being ignorant of the first marriage, 
is also a case of rape. Many seductions would be rapes, and so might 
acts of prostitutioir procured by fraud, as for instance by promises 
not intended to be fulfilled. These illustrations appear to show clearly 
that the maxim that fraud vitiates consent is too general to be applied 
to these matters as if it were absolutely true. I do not at all deny that 
in some cases it applies, though it is often used with reference to cases 
which do not fall within it. For instance, it has nothing to do with 
such cases as assaults on young children. A young child who submits 
to an indecent act no more consents to it than a sleeping or unconscious 
woman. The child merely submits without consenting. The only 
cases in which fraud indisputably vitiates consent in these matters 
are cases of fraud as to the nature of the act done. As to fraud as to the 
identity of the person by whom it is done, the law is not quite clear. 
In B. V. Flattery ( 2 ;), in which consent was obiaiued by rejuesenting the 
act as a surgical operation, the prisoner was hold to be guilty of rape. 
In the case where consent was obtained by the personation of a husbanC 
there was, before the passing of the Criminal Law Amendment Act of 
1885, a conflict of authority. The last decision in England, B. v. 
Barrow (a), decided that the act was not rape ; and B> v. JMe {!>), 
decided in Ireland in 1884, decided that it was. The Criminal Law 
Amendment Act of 1885 * declared and enacted ’ that thenceforth it 
should be deemed to be rape, thus favouring the view taken in B. v. 
Bee, I do not propose to examine in detail the controversies connected 
with these oases. The judgments in the casS ol B, v. Bee examine all 
of them minutely, and I think they justify the observation that the 


(x) 24 & 25 Viet. c. 100, s. 20. 

(y) Ib., s. 47. 

(z) 2 Q. B. B. 410 (1877). 

(а) L. B. 1 0. 0. R. 168 (1868). 

(б) 44 L. R. Ir. 468. 




only sorts of fraud wMcli so far destroy tlie ej^ect of a woman’s consent as 
to convert a connection consented to in fact info a rape are frauds as 
to the nature of the act itself, or as to the identity of the person who 
does the act. There ffe abundant aijfchority to show that such frauds 
as these vitiate consent both in the case of rape and in the case of indecent 
assault. I shcipM myself prefer to say that consent in such cases does 
not exist at ^11, because the act consented to is not the act done. Con- 
sent to a surgical operation or examination is not consent to a sexual 
connection or indecent behaviour. Consent to connection with a hus- 
band is not consent to adultery. 

“ I do not think that the maxim that fraud vitiates consent can be 
caiTied further than this in criminal matters. . . . 

“ The woman’s consent here was as full and conscious as consent could 
be. It was not obtained by any fraud either as to the nati^^’e of the act or 
as to the identity of the agent. The injury done was done by a suppression 
of the truth. It appears to me to be an abp.se of language to describe 
such an act as an assault. It is not stated at what interval after 
December 20 the disease showed itself, but there must have been 
some interval during which it was uncertain whether infection had been 
communicated or not. During this interval, was the man guilty or 
not 1 If he was, it seems extraordinary to say that he had committed 
an assault from which an event which was not in his power could set 
him free. If he was not, it seems to me equally strange to say that 
could be deprived of his innocence by such an event. In some cases 
no doubt such an interval might elapse. If a man laid a trap for another 
into which he fell after an interval, the man who laid it would during 
the interval be guilty of an attempt to assault, and of an actual assault 
as soon as the man fell in. In the case of death inflicted by violence, 
the criminal might at first be guilty of an assault or an unlawful wounding 
'*^d his crime would become murder or manslaughter on the death of the 
person wounded ; but in the case of an attempt the intention to con- 
summate the crime exists from the first, and in the case of murder the 
act which ultimately becomes murder is in itself a crime whether death 
ensues or not. In this case there was no intention, and therefore no 
attempt to in feet, and it seems anomalous to make a consequence 
which, though highly probable, was neither intended nor necessary, 
relate back to its occurrence in such a way as to turn an act not punish- 
able itself into a crime 

The ^ffences of rape (d) and indecent assault (e) are peculiar in this 
respect, that the onus lies, not upon the prisoner to prove, but upon 


(c) Per Stephen, J., at pp. 43-6. 

(d) B. V. BradUy, 4 Or. A. B. 225, 228 (1910), 

(e) B. V. Born, 7 Or. A. B. 200, 20l (1012). 
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thetprosecution to disprove, consent on tte part of the person ravished 
or assaulted. 

The rule as fo the way in which juries oaght to be directed, in all 
cases of this description, has recently been laid down by the Court of 
Criminal Appeal as follows : — 

‘‘ In cases where indecent assault or a kindred ofEoiiee is charged, wo 
are of opinion that if the facts of a case are such that the jury might 
reasonably infer that the prosecutrix consented to the acts alleged, 
there ought to be a direction to the jury by the judge both as to the 
onus which is on the prosecution to prove non-consent on the part of 
the prosecutrix, and also as to the evidence given in the case dealing with 
the question o^ consent. But that if the facts proved are not such that 
the jury may reasonably infer consent, and particularly if the case has 
been conducted by counsel so as to make the question of consent an 
entirely secondary issue, there is no necessity for such a direction ” (/). 

The rule that it lies on the prosecution to show the absence of consent, 
on a charge of rape, applies even where the person alleged to have been 
ravished is non compos mentis {g). In such a case, “ a consent produced 
by mere animal instinct would be sufficient to prevent the act from 
constituting a rape “ (li) ; but if the girl wore in such a state of 
idiotcy as to be incapable of expressing either consent or dissent,” 
the act, being committed without her consent, would be a rape (ij ; the 
presumption of law being that there can be no consent in a state of 
unconsciousness (lb) : so that general evidence of extreme mental 
incapacity may \vell suffice (?). ^ 

The point is now of less importance than formerly, in view of the 
modern legislation for the protection of idiots, imbeciles and lunatics (w), 
and defectives (w). 


(/) jK. V. May^ 1912, 3 K, B. 572 ; ot cf. E, v. Morn, ub, mip. 

(g) E. V. Metoher, L. B. 1 C. C. B. 39 (18(56). 

(h) Per Willes, J., in E, v. Eletcher, 28 L. XM! 0. 85, 86 (1859). 

(i) Ib. 

{Jc) E. V. Eyan, 2 Cox, 115 (1846) ; cf. E. y. Prmy, 10 Cox, 635 (1867), 

(l) E. y. Barratt, L. B. 2 C. 0. B. 81 (1873). 

(m) 48 ^ 49 Viet. c. 69, s. 5 ; 53 & 54 Viet. c. 5, s. 324. 

(n) Mental Deficiency Act, 1913, s. 56 
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marital coercion, 264, 272 
consent, 325 

ASSAULT, 144, 289 

on police officer, ignorance of fact, 35 
private defence against, 289 &t se^.f 297 ct 
when consent justifies, 327-8, 331-4 
by setting a trap, 333 

ASSEMBLY, unlawful, 153 

ATROCIOUS CRIME, prevention of, 306 

ATTEMPT, 27 
to assault, 333 

AUTOMATISM, 26, 193 

AUTO-SUGGESTION, 249-50, 263 

AUTMEFOm ACQUIT AND AUTBEWIS CONVICT, 27, 93 

BATTERY. See A ^ mAY , Assault. 

BEATING to death, 105, 124 et seq,, 143-4 

BIGAMY, 3, 37-9, 56, 144, 161 

BLAMEWORTHINESS, legal, essential to crime, 10 

BLASPHEMY, 152-3 

BOOKS, obscene, 9-10, 219 

BOXING CONTESTS, homicide in, 123, 329-30 

BREACH OF PEACE, acts tending to cause, JL6^-4 
suppression of, 307 

failure to assist in, 155 
consent no excuse, 328 

BREAD, sale of, 147-8 
BREAKING. See Bubglary. 

BRIBERY, attempted, 153-4 
BROTHEL KEEPING," marital coercion, 271 



BURGLARY, mistake as to time, 35-6 

breaking, constructive, 325-6 
marital coercion, 272 

constructive homicide in course of, 169, 170 
felonious Intent in, 27, 11^5 
drunkenness affecting, 113-5 
j)rtvate defence against, 294 

BY-LAWST non-application of mens rea doctrine, 50, 237-8, 243-4 
not binding on Crown servants, 318-20 


CANNIBALISM, extreme hunger no excuse, 259 et seq. 

CANUTE, law of, on marital coercion, 278 
CARELESSNESS {and see Negligehce), 6, 11, 145 
CASUS, 189 

CAUSA Pi20YZlX^, 57, 99-100, 303 
CHALLENGE to fight, 153 
CHANCE, 189 

CHANCE-MEDLEY, self-defence on, 285-8 

CHILD {and see Infant), defined, 62 

neglect of, 156, 158 et seq. 

cruelty to, 121, 124-6 

sale of Hquor to, 47-8, 234 

not to be imprisoned or sentenced to death, 63-4 

consent by parent to surgical operation, etc., 330-1 

fiHOICE of evils, 192 
CHOREA, 193-4 
CIRCUMSTANCES, defined, 2 
CIVIL NECESSITY, 308-10 
CIVIL SUBJECTION, 316 

MLMM. OF RIGHT, treafed«as question of fact, not law, 56-60 
under Malicious Damage Act, 59, 296-7 
in pigeon-shooting, 59 

CLAUSTROPHOBIA, 207 

CLUB. See Licensing. 

COAL, sale of, 214-5 
M.E* 


22 
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COBBCION, generally, 20, 258 et seq. 

• by King’s e*icmk‘B, 2B0-I 

marital, 20, 204 et seq, 

collusion not inconsistent with, 270«*^ 

to what crimes proswnption api>HeB, 27l«'l 

proof of coverture, 278 

presence of husband necessary, 278-5 

absurdity of presumption, 275 

origin of presumption, 277-9 

COINING OFBENCES, by innocent agent, 213 

marital coercion in, 268, 272 

COMMON PUBPOSE, doctrine of, 97, 122, 139, 18G-7, 2D1 

COMPULSION, principle of, 25-6, 188 
•natural : 
casiiSj 189 
impossibility, 100 
automatism, 193 
lack of self-control, 105 
human : 

physical, 210 
innocent agency, 210 
responsibility for servants, 218 
hypnotism, 244 

CONFIDENCE TRICK, 326 

CONSCIOUSNESS. Bee Hypkotism, Somnambulism. 
partial, or sub-consciousness, 193, 248, 253 

CONSENT, generally, 324 

in crimes against person, 327 
breach of peace, 327-8 
manslaughter, 329 
larceny, 57, 326 
burglary, 325-0 
arson, 325 

to surgical operations, etc., 330-1 
sexual intercourse, etc., 331-4 
by insane persons, 334 

CONSEQUENCES {and see Intention and GuiCtJT 2, 3 
natural. Bee Peesumptions. 

CONSPIBACY, mens rea in, 7, ?i., 15, n. 

CONSTABLE, resistance to, 180, 281 

sale of liquor to, 219, 233-4 
obstruction of, 35, 187, 311 

CONSTRUCTIVE BRExAKING, 325-6 



CONSTRUCTIVE CRIME, 16 , 25, 169 

CONSTRUCTIVE HOMICIDE, 170-1, 173 et seq. 
conclusions as to dtoctrine of, 182 

confusion of doctrine of, with ordinary doctrine of intentionaUty, 182-6 
CONSULS ncg; entitled to diplomatic privilege, 323 
CONTAGIOUS DISEASE. See Disease. 

CONTEMPTS by omission, 155 

CONTRIBUTORY NEGLIGENCE, 138 et seq., 143, 329 et seq. 

CONTROL. See Self-Contbol ; Hypnotism. 

CORPORATIONS, criminal liability of, 27-8 
CORRECTION of children, etc., 124-6, 143-4 
COUNTERFEIT. See Coimm, 

CROWN PREROGATIVE, as an excuse, 279, 314 et seq, 

under statutes not binding Crown, 317-20 
of mercy, 83, 84-5, 92, 96, 197-8, 262 

CRUELTY. See Animals ; Chile. 

CVLFA. See Intention, Impeeeect. 

CULPABILITY, 6-11 

DAMNUM FATALE, 190 
DEAF MUTE, insane for purpose of trial, 95 
^^.^EFAULT or neglect, wilful, 116, 156-7 
DEFECTIVES. See Weak-mineedness. 

DEFENCE, private {a7icl see Chance-Mebley), 32, 2S4:jt seq., 295 
must be necessary, 288 et seq. 
proportionate, 289 
on a just occasion, 290-1 
distinguished from fighting, 290, 294, 297, 304-5 

self-assistance and advancement of justice* 
^ # 292—3, 29o 

DEFRAUD, intent to, 16 et seq, 

DELIRIUM tremens, 99 et seq, 
febrile, 193 

DELUSIONS. See Insanity. 

DEMENTIA. See Insanity, 

DESIRE {and see Motive), not same as intention, 3-4 

22—3 
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DIET See CoiNiNa. 

DIPSOMANIA, 99 et seq. 

DISEASE, commumcating, 154 ^ ^ 

question of consent by wife, 331-2 

DIVOBCE, sixpposed, when dofonoo in bigamy, 50 

DOLUS MALUS, 11 

DEIVINO, negligent, 104, 121-2, 139, 154, 150 

DEUGS, conduct under influence of, 100 

cure of habit by hypnotism, 244-5, 251 

DEDNKENNESS, generally, 98 

^ voluntary, 100-1, 115 
involuntary, 100 
ordinary, 99, 102, 115 
disease mdTaced by, 99 
in crimes of violence, 102-3 
causing mistake of fact, 103-4 
afleoting intontionality, 104 el seq.f 112-5 
in rape, 100 

in wounding with intent, 106-7 
precluding animus fufandi, etc., 112 d seq- 

DUEL, 55, 301, 327 

EPILEPSY, 84, 194, 206 

ESCAPE, permitting, 156 

EXCISE OEPENCBS,241 

EXCUSE and justification, distmetion between, 24, 283-4 

EXCUSES, classification of, 21 et seq. 

EXECUTION. See Advancement oe Justice. 

EXPLOSIVES, nuisance by collection of, 154 
manslaughter, ignition, 141 

EXTEEEITOEIAL PEIVILEGB, 323 


FACT, mistake of. See Icnoeance. 

FELONIOUS INTENT, in burglary, 27, 113-5 
FEEEY, neglect to maintain, 155 

FIAT OF ATTOENEY-GENEEAL, statutory requirement of, 27 
FIEBWOEKS. See Extj^osives. 

FISHING, mistaken right of, 56 



FOOLHABBINESS (and NEGLiarnsrcE), 5 
FOOTBALL, 123-4, 328 

FOECE, physical, ^ee Compxtlsiok. 
majeure, 189 ^ 

FOECIBLE OEIME, prevention of, 300 

FOEEIGNSr, ignorance of law by, 53, 54-5 

married woman, question as to expulsion, 276 n. 

FOEGERY, by innocent agent, 212 

marital coercion in, 272, 274 

FORGETFULNESS (and see Negligekce), 5, 14, 116, 156 
FRAUD, inducing consent, 332-3 

FRAUDULENT OMISSIONS, 156 

intent, 16 seq,, 144 

FRIGHT. See Panic. 


GAME, shooting at, whether constructive homicide, 173-6 

GAMING, permitting, 234-7 

GRIEVOUS BODILY HARM. See Wounding. 

GUARDIAN, liability to fine for child’s conduct, 62-4 
consent by, to operation on child, 330-1 

GUILT, 6-11 

suspension of, pending a consequence, 11, 133, 333 


HALE, classification of excuses, 21 
meaning of “ will,” 21 
on dipsomania, 99-100 
lucid intervals, 87 
involuntary drunkenness, 100 
constructive crime, 173-4, 175 
coercion, 264, 276, 277, 279 

HALLUCINATION (and see Insanity).^ 
hypnotic, 245, 248, 250-1, 25^5 

HEEDLESSNESS (and 5ee*NEGLiGBNCE), 11, 156 

HIGHWAY, neglect to repair, 168 
obstruction of, 151 

surveyor of, charged for servant’s default, 221-2 

HOME SECRETARY. See Ckown Peeeogative, 

HOMICIDAL MANIA, 203 et seq. 
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HOMICIDE {and see iKTB^irTioKAXiiTY ; Pramh; Manslatoh 

Mubbur; NEOLEcrn-; NBaLiGEN(iE), 10, 117 dscq, 
summary of doeiBioiis on, 142-3 

HUMANn’ARIAKhSM, 08 
HOTGEE, no excuse, 259 ct seq* 

HYPNOTISM, 20, 244 d seq, 

WM mXB, 200 

IGNOBANCE of fact {and see Claim of Bight ; Quasi-Ceimb), 29 d seq., 
90 

due attention required, 29, 30, 39 
reasonable mistake, 29, 38 
ordinary rule, 32 ct seq* 
in abduction and bigamy, 34-0, 5^> 
cause by drink, 102-4 

hypnotism, 245, 248, 250-1, 254-5 

of law (and see Claim of Bight), 51 d seq,, 191 
IMPOSSIBILITY, as an excuse, 190 et seq. 

IMPULSE, Irresistible,’’ 20, 201 et seq., 255-7 
IMPUTABILITY, See Nok-Impuxatiok. 

IN A, law of, on marital coercion, 278 
INATTENTION. See Eoegetfulhess. 

INCITEMENTS to crime, mens rea in, 152-3 

INDECENT ASSAULTS. See Cohsbot. 
causing death, 178, 179, 185-6 
resistance to, 285 

INPiUS'TS, 01 et seq. 

incapacity to commit certain crimes, 64-5 
INPECTION. See Disease, 

INPLUENCE. See Coercion ; Comfxjlsion ; Hypnotism. 

INNOCENT AGENTS. See Agency. 

INSANITY (and see Knowledge Test, Weak^Iinpidness), 00 d seq, 
no excuse for crime, 83 

“ affective,” impulsive or moral. See Self-Contbol. 

“partial,” 77-8 

resulting from drunkenness, 99-100 
“ temporary,” 87-9, 99, 101, 205, 208 
“toxic,” 81 

presumption against, 74-5, 77, 85 d seq. 
symptoms of, 80, 91, 207 



INSANITY— 

degree of, immaterial, 83 
delusions, doctrine as to, 73-4, 77-8 

not neoefisary to insanity, 78-81 
rules of practice and procedure, 8^ei seq. 
at trial, 94-6 
after conviction, 97 

INSTINO0?, may constitute consent, 334 

INTENT, defined, 6 

INTENTION. And see Iktentiojtality. 
meaning, 105, 174 
im|)erfect, 5-6, 144, 174 
distinguished from desire, 3-4, 113 
indirect or oblique, 4 
full. 8ee Intent. 
sudden, 6 

present, to do future act, 7, 113 - 

advertence only, or coupled with expectation, 3, 11, 144 et seq, 
applied to omission, ^5, 116, 156-7 
INTENTIONALITY, 1-6, 174 
defined, 5 
princiifie of, 24 

degrees of, in homicide, 117-44 

other crimes, 116, 144-54, 174, 177 
affected by drunkenness, 104 et seq., 110-2 
IREESISTIBLE. See Impulse. 

JURY, direction to, as to insanity, 66 
consent, 334 

withdrawing defence from, 120, 143-4, 205 
decide questions of mem rea, 20, 143 
JUSTICE, advancement of, 306 et seq, 

JUSTIFICATION and excuse, distinction between, 24, 283-4 

KICKING, 139-40, 294 

KING’S ENEMIES, coercion by, 280-1 

KLEPTOMANIA, 201 

^MfflOWINGLY,” in sjpatijtes, 31, 40, 43, 47, 48, 49 

KNOWLEDGE TEST, in insanity cases, 67 et seq, 

Stephen on, 72, 75, 81 

Oppenheimer on, 67, 68, 73, 82 

Lord Bramwell on,, 68 

confined to particular act charged, 73-4 

refers to positive law, 7-4-7 

no real hardship, 83-4, 97, 198, 208 
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LAECENY. And see ANthWH Fupu^^m ; Consent. 
^ claim of right in, 57 « 
woak-mindodness as an excuse, 85, 07 
hunger no exciiso, 251), 2(U 
by innocent agent, 211-2 ^ 

marital coercion in, 207, 200, 270-1, 272 

LAW. Bee Ionobakcb. 

LIBELS, criminal {and see Quasi-Ceimis), 158 
seditious, 152 

in newspapers, etc., 239-41 

LICENSING ACTS {and see Quasi-Ceime). 

criminal liability of servant under, 214, 215-8 

LIMITATION of time for criminal proceedings, 27 

LOCAL jurisdiction over crimes, 27 

LOCUS FCENITBNTIM, iiij^chanoo medley, 280 

LUCID INTERVALS, 87-9 

LUCBI fraud not, 19 

larceny not, 19 

LUNACY. See Iksanitv. 

LUNATICS, criminal, 89-94 

neglect of, 122, 150, 158 
keeping in unHoensod hotise, 


MADMAN, coercion by, 281 

MAIMING, consent no excuse, 327 

MALA PMAXIS, 104, 120 et seq., 103, 192 
summary of decisions, 126-7 

MALICE, 13, 10, 18, 01, 117-8, 147, 177, 183, ISO 
general, 145, 182-4 

MALICIOUS DAMAGE, constructive crime inapplicable, 171-2 
claim of right, 69-00, 200-7 

MALICIOUS OBSTRUCTION, 111, 145 

MABIB SANS MLIBN, 190 

MANSLAUGHTER, defined, 118-9 

involuntary {and see Neglioence), 110 ef> seq., 300 
marital coercion inapplicable, 272 
where deceased accepted risk, 329 
summary of decisions, 126-7, 142-3 
voluntary. See Peovocatiok. 

MARRIED WOMAN, -.Coebcion, Wipe. 



MARTIAL LAW,S12~S 

MASTER AND SERVANT. See Agency ; QFAsf-CumE ; Seevant. 
irresponsibility for^ervant’s acts, general rule, 218 et seq. 

MASTER OF SHIP, duty of, 165-6, ?9 1, 222 

MEBIOAL attendance, duty of parent or master, 159-61 

MEDICAL PRACTITIONER. See Mala Praxis. 

MEDICO-PSYCHOLOGICAL ASSOCIATION, Report of Committee 
Criminal Responsibility, 198 

* MENS REA {and see Qttasi-Ceime), generally, 7, 13 et seq. 
charged in indictments, 1 
presumed, 20, 74-5, 77, 142, 148, 152 
maxim, 13-4 * 

MENTAL DEFICIENCY, ^ee Insanity ; We^k-Mindbbness. 

MERCHANDISE MARKS ACT. See Quasi-Ckime. 

MIDWIVES. See Mala Praxis. 
duty to procure, 161 et seq. 

MILK, sale of {and see Qtjasi-Ceime), 216 

MINE, ventilation of, 166-7 

leaving engine unattended, 167 
negligence of banksman, 167-8 
offences under Mines Regulation Acts, 220 

MISPRISION of treason or felony, 155 

wife concealing husband’s guilt, 267, 275-6 

'MISTAKE. See Ignoeancb. 

MOB. See Coeecion, Riot. 

MORAL INSANITY. See Sele-Conteol. 

MORALITY, no criterion of crime, 7, 9-10, 74-7, 164-5, 261 
except in conspiracy, 7, n. 

MORBID CRIMINALITY, 195 et seq., 201 

"^ItriWE, generally, 3-4, ^5#, 192-3 
in burglary, 113-4 
innocent, no excuse, 9-10 
azi index to intention, 123, 150 
absence of, 200 


MOTOR CAR ACTS, binding on Crown, 319, 
MUNICIPAL. See By-Laws. 
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MURDEE, defined, 118 

marital coercion inapplicable, 272 
wliorevor Ml intention to kill, 120-1, 123, 143-4 
by fright, 134-6 
by perjury, 136 

impulsive {arul see Peo vocation), 203 d mi, 
by innocent agent, 137, 211 
consent no excuse, 327 

NATURE OE ACT* Bee Ivnowledge Test. 

NECESSITY, supposed excuse of, 2G, 258 seq, 
civil, 308 et aeq, 

NEGLECT, homicide by, 116, 157 et seq., 327 

wher§> responsibility voluntarily taken, 163 et acq. 

NEGLIGENCE, active, 11, 116-54 

drunkennosw, a form of, 104 ct mj.t 115 
homicidal : 

firoanns, etc., 121 
throwing stones, eio., 122-3 
driving, 104, 121-2, 130 
practical jokes, 122-3, 174, 176 
sport, 123-4, 133 
correction, 124-6, 143-4 
mala praxis^ 104, 120 ci mq,, 163, 102 
kicking, 13^40 
“ taking a risk,” 143 
various acts, 120-3 
remoteness of consequenoo, 133 ct mf 
neglect of duty voluntarily assumed, 163 d mq» 
intervening aota, 134-141 
contributory, 138 et seq,» 140, l<i7 
fright, 134r-6, 149-50 
summary of decisions, 142-3 

NEGLIGENCE, by omission of duty, 116, 156-7 

NON-EEASANCE* Bee Omission. 

NON-IMPUTATION, grounds of, 20 et seq, 
four principles of, 24-7 

NUISANCES, public (and see Quasi-Cbime), 151^154 

NYMPHOMANIA, 206 

OBEDIENCE. Bee AamcY ; Coeeoion j Ceown Pebeoqativb. 

OBSCENE BOOKS, sale of, 9-10, 219 

OBSESSION, 200 



OBSTRUCTING POLICE, 35, lg7, 311 

OCCASIONAL LICENCE, principle of, 282 

in self-defence, 284 
“ in self-assistattice, 293 
on sudden provocation, 297 
in combat, 303 

• advancement of justice, 306 
prerogative and privilege, 313 
consent, 324 

OEPICERS, public. Bee CROWiT. 

OMISSION, 4-5 

intention as applied to, 5, 156-7 
criminal, 155-7 
homicidal, 157 et seq, 

OPERATION, refusal to submit to, 137 

OPPENHEIMER. Bee Knowledge Test ; Self-Control ; and Verdicts, 
Statutory. 

OVERT ACTS, doctrine of, 23, 24 


PANIC, causing bodily harm by, 140-50 
homicide by, 134-6 

PARENT, coercion by, not recognised, 268, 276 
liable to fine for child’s conduct, 62-4 
consent of, to operation on child, 330-1 
neglect of child, 156, 158 

PARLIAMENTARY PRIVILEGE. Bee Privilege. 

m 

PECULIAR PEOPLE. Bee Medical Attendance. 

PENAL SANCTION, ^ee Punishment. 

PERJURY, mens rea in, 3, 151 
homicide by, 136 

PERMITTING GAMING, or drunkenness, 46, 235-7 
overloading of ship, 222 

0 - PER»NALITY, BOUBiSE# Bee Consciousness.* 
PMTIT MAL. Bee Epilepsy. 

PHYSICIAN. Bee Mala Praxis, 

PIGEON SHOOTING„59, 151 

PILOT, duty of (and see Master of Ship), 165 

PIRACY, omission to resist, 155 
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POISON, adniiuistoriug, by miatake, 125-6, J12S et seq, 
laying for ai^imais, 296-7 

POLICE. Src OoKSTABLB. 

POSSJl CCmiTATirS, ommkrn toioiu, 155 

POSSESSION, involves knowledge, 41-5 

POST-ItypNOTIC SUOQESTION. AV,e Hypnotism:. 

PRACTICAL JOKES. See NEQLiOENf'B. 

PREMEDITATION, 0, 117, 301-2, 303-4 

PREROGATIVE. See Crowit. 

PRESENCE of husband at wifo\s crime, 273-5 

PRESCMPTIoJiS. And see Insanity. 
involving quasi-crime, 12, 171 
of full homicidal intention, 142, 185-6 

as to inLmding natural oonsequouces, ill, 110, 121, 142, 143, 144 (4 h 
151, 185-6 

of mens rea, 20, 74-6, 142, 148, 152 
continuing state of things, 88-0 
marital coercion. See CoBiwtON, 

PRINCIPALS AND ACCESSORIES (and see AaRNOY), 27, 186-7, 211 
et seq, * ' 

Mliere princii)a] insane, 07 

PRINCIPLES, general, 1-27 

of immunity, 24-7 

PRIVILEGE, Parliamentary, 320-3 
cUidomatic, 323-4 

PRIZE-FIGHTS. Sec Breach ob* Prace. 

PROVOCATION, SUDDEN, 27, 297 d seq. 
must be overwhelming, 298, 301 
words not sutHcicut, 298-9 
need not bo personal, 299 
slight, 300 

no indulgence for barbarity, 300-1 
where premeditation, 301-2 
own fault, 302 
by combat, 303 et seq. 
coupled with drunkenness, 102-3 
by children, etc, 126 

PUBLIC AUTHORITIES PROTECTION ACT, 27 

PUBLIC HEALTH ACTS. See Quasi-Crime. 
not binding on Crowa-sorvants, 318-9 



PUBLIC POLICY, 308-10, 324 * 

PUBLIC SEBVICE. See Ceown. 

PUEBPEBAL EBVEE,'606 
PUNISHMENT, purpose of, 7-9, 68-9 

PYEOMANIA^OO . 

• 

QUALITY OU ACT. See KiiTowLBDGE Test. 

QUASI-CEiIME, 11-13, 39 et seq., 224 et seq, 
nndier common law presumptions, 12 
% statutes, generally, 12-13, 30-1, 39 et seq., 224 et seq. 

statutory regulations and by-laws, 50, 223, 237-8, 243-4 
Adulteration Acts, 40 et seq,, 148, 216, 227 et seq. 

Merchandise Marks Act, 229-30 • 

Licensing Acts, 45 et seq., 216 et seq., 231 et seq. 

Weights and Measures Act, 230-1 ^ 

Poor Law Amendment Act, 1834. .242 
Public Health Acts, 43-4, 227 
express enactments, 242-3 
in public nuisances, 39, 224-7 
old law of libel, 239-41 
cruelty to animals, 237-9 
excise offences, 241 

BAILWAY, obstruction, 111, 145 

manslaughter, station-master, 140 
servants, criminal omissions by, 156 

BAPE. See Inbbcent Assault. 

BASENESS {and see Negligence), 5, 11, 104, 116, 147 etseq.f 151 

BEBELS, coercion by, 280 

BECBIVING stolen property, 223-4 

marital coercion in, 267, 269, 270, 272 

BECKLESSNESS {atid see Negligence), 5, 11, 104, 115, 116, U7 et seq,, 151, 
156, 165 

BEGULATIONS, statutory, mens rea under, 50, 223, 237-8, 243-4 
KEMOTENESS, in mansfau^ter, 133 et seq. 

BBSPONSIBILITY, criminal, defined, 201 

. # 

BETBEAT, in self-defence. See Chance-Medley. 

BETBOSPECTIVE LEGISLATION, 55, 191 
BING-DBOPPING, 326 
BINGING THE CHANGES, 326 
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BIOT, suppression of, 30C-7 

failure to assist suppression of, 155 
coercion by rioters, 280 

BISK, taking, a form of nogligouce, 14 ^ 

BOBBEBY, claim of riglit, 68 

marital coercion, 2G6, 272 

private dofeixce against, 286, 280, 293-4 

BOYAL COMMAND NO JUSTIEIOATION. See Cw\m. 

SALUB POPC/B/, 308-10 

SANITY, PBESUMPTION OF. See ImAmTr, 

Stephen’s definition, 81 

SATVBTASIS, 208 

SAXON, lau's, on marital coercion, 278 

SEDITION, rea in, 162 

SELF- ASSISTANCE, 293 et seq, 
claim of right, 69-60, 296-7 

distinguished from self-defence and advancement of justice, 292-3, 206-0 
against trespassers, 294-7 

SELF-CONTROL, lack of {emd sec FxiovorA'ui.o’N), 195 d seq, 

Boyal Commission Bi^port, 197 
Medical Coramittco’s Report, 198 
moral insanity described, 198 d seq. 

Court of Criminal Appeal on, 208-9 
Opponheimer on, 208 
Mental Deficiency Act, 209 

SELF-DEFENCE. See Defence. 

SERVANT, letting burglar into house. See BtmuLAiiY. 

. master’s coercion no excuse. See Coeecion ; AuEi^rc.^r, 
re.sjKmsibility for. See Quasi-Cbime. 
neglect of, 1.58, 168, 327 

performing acts complained of, but not committing crime, 216-H 

SHIP, navigation of, 105^6, 101 
overloading of, 222 

SHOOTING. And see Manslatjghter ; NEciniGEjsrcE. 
general malice, 146-6, 183 
^ with intent. See Woundikg-. 

SOMNAMBULISM, 193, 246 

STATUS LTMPHATWm, 141 -/ 



STEPHEN, on excuse of infancy, 62 
mens rea maxim, 13-4 
impntability, 22 
answers judges, 72, 75 
dipsomania, 99-100 1 

<5^|nstructive cr^^, 177-8 
choice of ^vUs, 263 
lack 6f self-control, 196, 197 
“ necessity,*’ 258, 262-3 
marital coercion, 264, 276, 277 
other coercion, 280 
civil necessity, 310 
consent, 328, 329, 330, 332-3 

SUB-CONSCIOUSNESS. See Coksciottsitess. 

SUFFERING, ^ee Permitting. 

SUGGESTION, hypnotic, 26, 244 ef seq. 

SUICIDE, caused by drunkenness, 108, 110 
by accident, 169 

murder in course of attempted, 184 
by agreement, 272, 327 

SUPPRESSION. See Riot ; Affray. 

SURGERY {and see 31 ala Praxis)^ consent to, 330-1 

SURVEYOR. See Highway. 


TABES, 193-4 

TEMERITY {and see Negligence), 5, 11 
THOUGHTLESSNESS {and see Negligence), 5, 6, 11, 14 

‘•transitory mania,” 208 

TRAP, assault by setting, 333 

TREASON {and see Misrbision), marital coercion, 272, 275-6 
TRESPASSERS, self-assistance against, 294 e^ seq. 

TRICK, larceny by, 326 


“ UNLAWFUL,” in statiAes,^6 


UTTERING. 


See Foeg: 




VERlftCTS, ambiguous, ^9, 110 

statutory, of insanity, 89-94 
appeals from, 92-4 
entered, on appeal, 90-2 
as to fitness to plead, no a^lNral, 06 
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VQEITION, priiioiplo of absoiico of. Sec CoMriTLSiON. 


WAR. See Cobboioh; Mabtiab Law. 


WEAK-MINDEDNESS, et'Seq., 07,^50, 209, ^ 

WEIGHTS AND MEASURES AOl^ ofToiicf-^^or, 214,' 2JK5 

not biiNiug on Crown aoiiyant, ZIB 


WHIPPING, 05 

% 

WIFE, dui^^of toband to preserve life of, 150 

to harbour guilty husband, 267, 275-6 


WILFUL default; 116 


“ wilfully,” in statutes, 31, 157 


WILL, 21 




WOUNDING, etc., unlawful and malicious, op with intent, 105, 100, 107, 144, 
146 ei seq,, 207, 265, 287 et seql, 207-8 
death caused by, is murder, 185 


YEAR AND DAY, rule in manslaughter, 133 

YOUNG PERSON, defined, 62 

restrictions on punishment, 03-4 


MKAiJrsUay, ACtNlUjr, cO. tONlK»? AND 'JWWillXJK. 




